INDEX. 


ABANDONMENT. 
HOMESTEAD, 4. 
LIMITATION, 7, 9. 


ABATEMENT. 

1. The non-joinder of a joint obligor as defendant should be 
pleaded in abatement, unless it appearsin the petition that the party 
omitted is living, in which case a formal plea in abatement is un- 
necessary, as it would only be a reiteration of matter alleged by the 
plaintiff. Hough v. Hill, 148. 

2. When the non-joinder of a joint obligor as defendant is, by the 
petition, alleged to be on account of the death of such joint obligor, 
aud he is in fact iiving, the non-joinder cannot be taken advantage 
of by the defendants who are sued, except by pleading in abatement 
the fact that he is living. Id. 


ACCOUNT. 

LIMITATION, 3. 

PRINCIPAL AND AGENT, 4. 

The facet that a balance is shown in an account and claimed in a 
snit does not make it less an open account. The term open account 
is used in contradistinction to a stated account, wherein the account 
is closed by an assent to its correctness by the party charged. Whit- 
tlesey v. Spofford, 13. 


ADMINISTRATION. 
COMMUNITY PROPERTY. HOMESTEAD, |, 2. 
DEED OF T'RUST, 1, 2, 3, 4,5. PARTNERSHIP, 1, 2, 3. 


ESTATES OF DECEDENTS. PROBATE MATTERS, 1, 2, 3, 4. 


ADMINISTRATORS. 
ESTATES OF DECEDENTS. 
Non Est FActuM, 3. 


ADMINISTRATOR’S SALE. 

1, The validity of an‘order of sale of a land-certificate, made by 
the Probate Court in 1840, did not depend on the regularity of the 
bond or a compliance with all of the regulations prescribed in the 

( 645 ) 
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ADMINISTRATOR’S SALE—continued. A, 


ADVANCEMENTS. 


AFFIDAVI?Y. 


AGENT. 


AGREEMENT. 


AMENDMENT. 


APPEAL BOND. 


APPROVED CASES. 


ARCHIVE. 





Civil Code of Louisiana. A bona-fide purchaser was protected by ¥ : 
the decree of the court, if it had jurisdiction; and a deerce of sak 
would not have been an absolute nullity, even if the court had omit- 
ted toappoint an attorney to represent absent heirs. Pleasants vy. 
Dunkin, 344. 

2. On the 3d of March, 1840, the act regulating the duties of pro- 
bate courts (Hartley’s Dig., art. 995, e¢ seq.) had uot yet gone into 
effect, and a conveyance then made by a judge of probate to a pur- 
chaser at an administrator's sale, ordered by him, in whieh was 
recited the order of sale, the sale, and the payment of the purchase- 
money, and which was exeeuted with witnesses, was the appropriate 
evidence of nu administrator’s sale under the laws then in foree. Jd. 


PARTITION, 3. 
NOTARY PUBLIC, 1. , 
COUNTY COURT. 2, 3, 4. 


PARTNERSHIP, 6. 
STATUTE OF FRAUDS, 3. 


The original petition being upon an allowed elaim, not men- 
tioning the original demand on which the claim was based, did not 
stop limitation as to the original demand as a cause of action; limi- 
tation ran against it until by amendment it was set up in the petition. 
McLane vy. Belvin, 493. 


In an appeal by several parties, an appeal bond in which two or 
more of the appellants sign as the sureties is not such an appeal 
bond as is contemplated by the statute, to give this court jurisdic- 
tion of the case. Labadie vy. Dean, 90. 


CASES APPROVED. 


LAND, 58. 

1. A translation, made by one appointed by the Governor, of an 
act or grant contained in the archives of Reynosa, Camargo, Mier, 
and Guerrero, in Mexico, and Laredo, in Texas, under the authority 
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ARCHIV E—continued. 
of the act of April 24, 1771, (Paschal’s Dig., art. 5826,) though de- 
posited in the Land office, does not constitute an archive thereof. 
State vy. Cuellar, 295. 


2. Generally, it is the fact that a document is a record or archive 


of an office that makes a copy, certified to by the legal custodian 
of such record or archive, staid in the place of such original, where 
it is shown to be lost or cannot be produced. State v. Cardinas, 250. 

3. See testimony held insufficient to establish a document pro- 
duced as a copy of an original archive, of which it purports to be a 
copy. Id, 


ASSESSMENT. 

1. The amount of tax is ascertained by au assessment of the prop- 
erty of the taxpayer by the officer or tribunal, and in the manner 
prescribed by law. Until this is done, the taxpayer cannot be 
called on for the payment of the tax. George v. Dean, 73. 

2. In the assessment, the officer or tribunal is required to ascer- 
tain and make an inventory or list of the property upon which the 
tax has been levied, and to determine its value; this being done, 
the amount of tax to each taxpayer is only a matter of ealcula- 
tion. Jd. 


ASSESSMENT ROLLS. 
Mere defects in the form aud manner of making up the consoli- 
dated assessment-roll, do not afford grounds for the interposition of 
a court of equity, to enjoin the collection of taxes legally levied. 
where, from the different statutes on the subject, the meaning of 
such tax-rolls can be ascertained. Labadie vy. Dean, 90. 


ASSIGNEE. 
SET-OFF, 2. 
ATTORNEY. 
TRESPASS TO TRY TITLE, 13. 


ATTORNEYS’ FEES. 

In an action for unlawfully overflowing the lands of plaintiff, in 
which defendant pleaded that the suit was wrongfully instituted. 
and brought for the purpose of vexing the defendant, his attorneys’ 
fees form no part of his right to damages, upon the jury finding 
against the plaintiff. Salado College vy. Davis, 131. 

AUDITA QUERULA. 
JUDGMENT, 3. 
AUTHENTICATION. 
REGISTRATION, 3. 
Foreign judgments should be authenticated—(1,) by an exempli- 
fication under the great seal; (2,) a copy proved to be correct; (5.) 
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AUTHENTICATION —continued. 
the certificate of an officer authorized by law, which itself must be 
properly authenticated, although, if these modes of proof be beyond 
reach, other testimony inferior in its nature might be received. But 
where there is no cause shown for not resorting to the regular mode 
of proof, it is incompetent to prove by parol the existence and pur- 
port of such record of foreign judgment. The State vy. Cardinas, 259. 


BONA-FIDE PURCHASER. 
PROBATE MATTERS, 3. 
A bona-fide purchaser may be made from an heir or from an 
administrator. JT'aylor v. Harrison, 454. 


BOUNDARY. 
GRANT, 7. 
SURVEY, 6, 8, 9, 10. 


BOUNDARY OF TEXAS. 
LAND, 34. 


BRIDGES. 
PUBLIC BRIDGES. 


BURDEN OF PROOF. 

PRINCIPAL AND AGENT, 3. 

1. Where the defendant has the affirmative of the issue on trial, 
he has the right to introduce in evidence, in rebuttal, anything 
which is in direct answer to that produced on the part of the other 
party. Markham vy. Carothers, 21. 

2. In this State, the usual practice has been that ‘the party is only 
required to make a prima-facie case in opening, and may reserve 
confirmatory proof, in support of the very points made in the open- 
ing, till he finds on what points his opening case is attacked, and 
then fortify it on these points.”” Id, 

CASES APPROVED. 

MANDAMUS, 4. 

1. Seott v. Allen, 1 ‘Tex., 512; Bennett vr. Gamble, 1 Tex., 132; 
Martin v. Rice, 16 Tex., 160; and Bryan v. Bridge, 6 Tex., 137. 
Cook v. Sparks, 28. 

2. Webb v. Mallard, 27 ‘Tex., 82. Td. 

3. The rule for determining the north boundary of Burnett's col- 
ony, as given in Elliott v. Mitchell, 28 'Tex., 109, approved. Flliott 
v. Mitchell, 445. 

4. George e¢ al. v. Dean, supra, approved. Labadie v. Dean. 99. 

5. Bledsoe v. hiternational R. R. Co., approved. G. B. & UC. N.- 
G. PR. Co. vy. Commissioner, 428. 

6. San Antonio v. Gould, 34 Tex., 49, approved. Giddings y. San 
Antonio, 54S. 
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CASES DISCUSSED. 
1.. Townsend v. Quinan, 36 Tex., 548, criticised and questioned. 
2. Wilton v. State of Missouri, 1 Otto, 275. Higgins v. Rinker, 





381. 
3. This case distinguished from Munson v. Hallowell, 26 'Tex., 478. 
Eborn vy. Zimpelman, 503. a 
CATTLE. 


CONSTRUCTION, 2. 


CERTIFICATE. 
LAND CERTIFICATE. 


CHAMPERTY. 
DEED, 1. 


CHARGE OF COURT. 


EVIDENCE, 31, 32. TRESPASS TO TRY TITLE, 8. 
OVERFLOW, 1. TRUSTS AND TRUSTEES. 1, 2. 


PRINCIPAL AND AGENT, 1, 2, 3. 

1. While it is true, that a parol trust in lands must be established 
with clearness and certainty. it is questionable whether it be correct 
to indicate that certainty of proof as ** meaning that the trust should 
be established with clearness, beyond a reasonable doubt.”” Mark- 
ham vy. Carothers, 21. , 

2. It is error to charge upon an issue not made by the pleadings. 
(See instance of such error.) Jd. 

3. Plaintif brought suit for the rescission of a trade made with 
defendant, in which he conveyed to defendant a tract of land for a 
stock of cattle. He alleged that he had been deceived by the fraud- 
ulent representations of defendant, and specified facts which, if 
true, constituted the fraud charged ; among others, that the defed- 
ant did not have the number and quality of cattle which he repre- 
sented himself to be the owner of, and which he sold to plaintif?. 
On the trial, the court gave the following charge: ‘* Before you can 
find for plaintiff, he must satisfy your minds, beyond a reasonable 
and well-founded doubt, that the defendant did not have the num- 
ber and quality of cattle upon the range that the defendant sold 
him. It devolves on the plaintiff to make the proof to satisfy your 
minds that the defendant did not have the stock that he represented 
and sold to plaintiff; and not until the plaintiff shows conclusively, 
by evidence, that the defendant deceived and defrauded him, can the 
defendant be called upon to introduce any evidence at all:*’ ZTeld, 
The rule of evidence, announced in the charge, was erroneous, not 
applicable to this or any other civil cause, and was calculated to 
mislead the jury. Sparks v. Dawson, 138. 

4. The following charge was asked: ‘‘A preponderance of testi- 
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CHARGE OF COURT —continued. 


mony is all that is required in civil causes; and while fraud cannot 
be presumed, it is proven as any other fact 7°’? Held— 

1. The expression so often used in the argument, and in 
charges and otherwise, ‘*frand cannot be presumed, but must 
be proved,”’ should never be contained in a charge given toa 
jury, because it is not true without a qualification, which a jury 
is not capable of supplying. 

2. ‘The facts which are alleged as constituting fraud require 
no other or different proof to establish them than that which is 
necessary to constitute a cause of action or defense in any other 
civil cause; nor is there anything in them which should require 
any stronger conviction in the minds of the jury, of their having 
been established by the evidence, than that which is required to 
maintain or defend any other cause of action in civil suits. Jd. 

5. The following charge was given to a jury: **'The witness, who 
swears positively that a certain state of facts is true, is entitled to 
more weight than half a dozen others who cannot swear positively, 
but who testify that they do not believe them to be true: Held, 
That it was a charge upon the weight of evidence, and prohibited 
by statute ; (Paschal’s Dig., art. 14645) that it was an unnecessary 
and improper interference with the province of the jury—a gratuit- 
ous aid tendered to them, and should never appear in the charge of 
acourt. Id. 


CITATION. 


PROBATE MATTERS, 8. 


CLERK OF COURT. 





1. If the clerk of a court, whether through a mistaken conception 
of his duty, or the willful disregard of the rights of a party to a suit, 
refuses to issue any writ or process to which such party is entitled, 
he may be compelled to do so by motion in the ease in which such 
writ or process should have been issued. Moore vy. Muse, 210. 

2. The same remedy exists to compel the discharge of any official 
duty which the clerk may neglect or refuse to discharge, to the 
injury of a party litigant. A proceeding by motion is the most 
economical and prompt means of redress to which the injured party 

can have recourse, and is the most effective means of invoking the 
punitory power of the court over its derelict and recusaunt officers. Id. 

3. The party injured by a neglect of ministerial duty by tle clerk, 
may also maintain an action for damages thereby sustained; or he 
may, by a suit in the nature of a mandamus, compel the officer to 
perform the neglected duty. If the latter remedy be resorted to, 
the clerk is a necessary party, and often the only proper party, 
against whom it should be invoked; and though he may have no 
personal interest in the performance of the act sought to be enforeed 
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CLERK OF COURT—continued. 
by mandamus, his right of appeal from the judgment rendered 
against him exists. Jd. 

4, A clerk who issues a writ of supersedeas in a cause pending in 
error in the Supreme Court, in which the writ-of-error bond was 
executed for a sum which was not equal to double the value or 
amount of the judgment, order, or decree upon which the writ of 
error Was obtained, acts in plain violation of a positive command 
laid upon him by the statute, and may be compelled, by mandamus, 
to issue the proper process to enforce the judgment from which the 
writ of error was proseeuted, Jd. 


CLAIMS AGAINS! AN ESTATE. 
ESTATES OF DECEDENTS. 


CLERK OF SUPREME COURT. 
Costs. 
FEES. 


COLONIZATION LAWS. 
LAND. 


COLONY GRANT. 

LAND GRANT. 

A grant situated on or near the line of Burnett’s colony, and 
issued by George Antonio Nixon, commissioner for said colony, and 
outside its limits, as ascertained by measurement,—the boundary 
lines never having been determined,—would not, on that account, 
be void for want of power in the commissioner to extend the title. 
Elliott y. Mitchell, 445. 


COLOR OF ‘TITLE. 
LIMITATION, 6. 


COMMISSIONER OF LAND OFFICE. 

In the issuance of certificates to railroads, the Commissioner of 
the General Land Office is as much beyond judicial control as the 
Comptroller in the issuance of bonds, or the Governor iu the dis- 
charge of any of his official duties. G. B. & C. N.-G. R. W. Co. v. 
Gross, 428. 


COMMUNITY PROPERTY. 
IIOMESTEAD, 3, 4. 
In 1858 L sold to D, lots, which were the community property of 
L and his wife, who was then living. D paid part of the purchase- 
money, and received a bond for title, to be made when the rest was 


paid. After the death of L’s wife, D, who had gone into possession, ¢ 


sold to W, to whom he assigned the bond for tithe. W gave his note 
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COMMUNITY PROPERTY—continued, 
to L for the amount of purchase-money unpaid, and D’s note was 
delivered up and canceled. Afterwards, in 1853, W paid the pur- 
chase-money, in Confederate treasury notes, to L, who, a few days 
before, had deposited in the county clerk’s office an unsigned in- 
° ventory and appraisement of community property, which was ap- 
proved and recorded. Ina suit by the heirs of L’s wife against W, 
to recover half the property, or its equivalent, as their interest in the 
estate of their mother: Held— 

1. While the inventory and appraisement may not have been 
full, yet, from the facts above stated, in connection with the fact 
that it was indorsed as having been sworn to, by the clerk, and 
was indorsed, ** approved, and ordered to be recorded,”’ by the 
Chief Justice, it may be inferred that it was returned into court 
by L, as an inventory and appraisement of the community prop- 
erty, and that it was recognized by the Chief Justice as done 
by him in compliance with the statute. (Paschal’s Dig., art. 
4648.) 

2. Even if L had not filed an inventory aud appraisement, 
still, having sold the lots in the lifetime of his wife, and given a 
bond for title, and having received part of the purchase-money 
and a note for the balance. he had the right, after the death of 
his wife, to execute a deed in pursuance of his obligation in the 
bond, and receive the payment of the note executed to him for 
the rest of the purchase-money. 

3. The note being payable to L, he could have collected it by 
a suit at law, and had the land sold in discharge of it. 

4. There is nothing in our laws which requires a debtor, uider 
such circumstances, to suffer himself to be sued to interpose a 
defense to the note, and maintain an expensive and uneertain 
litigation, in order to protect the possible rights of the children 
of the marriage, against the possible waste of the community 
effects by the surviving parent. 

5. A rule which would require the maker of a note to act 
after its maturity, and before payment, with reference to the 
equitable rights attaching to it in the hands of every one who 
may have had it by assignment, would be destructive of the 
negotiability of such instruments, 

6. The fact that the payment of the note was in Confederate 
States treasury notes did not prevent it from being a valid pay- 
ment when made. Long v. Walker, 173. 

COMPARISON OF HANDWRITING. 
EVIDENCE, 22. 
COMPTROLLER OF THE STATE. 
The District Court has no power over the Comptroller in the dis- 
8 charge of the duty imposed on him, as one of the heads of depart- 
ments, ander the Constitution. Chalk v. Darden, 438. 
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CONFEDERATE MONEY. 


1. The fact that a payment of a note was in Confederate States 
treasury notes, did not prevent it from being a valid payment when 
made. Long v. Walker, 173. 

2. A co-surety, who discharged a judgment by paying it in Con- 
federate money, can maintain an action for contribution against the 
other surety. Edmonds v. Sheahan, 443. 

3. ‘The value of the Confederate money, at the payment, with 
interest, was the amount which such payment would entitle plaintiff 
to recover; not the amount of the judgment discharged. Id. 


CONSTITUTIONAL LAW. 








CONSTRUCTION, 3, 4, 5, 6, 7, 9, 10. 

SHERIFF, 1. 

TAXES, 8, 9, 10, 11, 13, 16, 17. 

1, ‘he act approved March 18, 1873, ** to set apart one-half of the 
public domain for the support and maintenance of public schools,”’ 
was evidently passed in anticipation of the adoption of the amend- 
metit to the Constitution allowing land donations to railroads, and 
it was competent in the Legislature to so enact; it is therefore 
constitutional. G. B. & C. N.-G. R. W. Co. v. Gross, 428. 

2. It is competent for the Legislature to repeal a pension law. 
Such repeal is not retroactive or retrospective legislation ; it how- 
ever has the effect of revoking the grant of pension as to all claims 
save where an interest had been perfected in the claimant. Chalk 
v. Darden, 438. 

3. ‘The absolute repeal of such law left unfinished applications 
without any tribunal to pass upon them. Id. 

4. The act of Legislature, approved September 5, 1850, entitled 
**An act to incorporate the San Antonio and Mexican Gulf Railroad,”’ 
is unconstitutional, in so far as in its 12th section it provides that 
the city of San Antonio, and the towns upon the line, and at the 
terminus of the road on the Gulf, may issue bonds to aid in the con- 
struction of said railroad, because it embraces a distinct object not 
expressed in the title to the act. Giddings v. San Antonio, 548. 

5. The authority sought to be given in the 12th section of said act, 
upon certain cities named, (to issue bonds, &e.,) is not included in 
the caption of said act, and therefore conflicts with section 24, 
article 5, of the Constitution, preseribing that ‘* every law enacted 
by the Legislature shall embrace but one ebject, and that shall be 
expressed in its title.’’ Id. 

6. History and discussion of the said section 24, article 5, of the 
Constitution of 1845. Id. 

7. This article of the Constitution is mandatory. While this 
has been regarded as the settled rule of construction, in this State, 
in its application the most liberal construction has been given, to 
make the whole law constitutional, Where the part objected to as 
infringing this provision of the Constitution could be considered as 
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CONSTITUTIONAL LAW—continued. 


appropriately connected with, or subsidiary to, the main object of 
the act, as expressed in its title. Jd. 

8. City of San Antonio v. Gould, 34 Tex., 49, approved. Td. 

9. A petition, seeking to recover on bonds and interest thereon, 
issued by the city of San Antonio, under the 12th section of the said 
act of September 5, 1859, is subject to demurrer; and the action of 
the court below, sustaining such demurrer and dismissing the suit, 
is affirmed. Jd. 

10. Where there is no express constitutional restriction against 
the passage of local laws, the courts eannot hold such laws void for 
want of constitutional power to enact them. ‘The authority to enact 
Jaws strictly local implies the same authority to make local excep- 
tions to a general law. DBeyman v. Black, 558. 

ll. **An act, to encourage stock-raising and for the protection of 
stock-raisers,’’ approved 23d Mareh, 1874, is not anconstitutional on 
account of its operation being suspended as toa large number of 
counties. Id. 

12. It is the obvions intent of the law, under which this suit was 
instituted, to benefit the parties interested, by a confirmation of 
grants, either perfected or commenced and progressed with to an 
extent that would reasonably have insured its consummation, had 
there been no change of government. The State v. Cardinas, 251. 

13. Such confirmation is not obnoxious to the Constitution of the 
State, (of 1869,) providing that ‘*the Legislature shall not hereafter 
grant lands to any person or persons, nor shall any certificates of 
land be sold at the General Land Office, except to actual settlers 
upon the same, and on lots not exceeding 160 acres.*? (Const. of 
1869, art. 10, see. 6.) Td. 

14. The forfeiture provided for in sections 27 and 43 of said act 
is not strictly a forfeiture. The act assumes that the party from 
whom the eattle seized were taken was not the owner, and protects 
the absent and unknown owner, by providing for sale, and that 
the proceeds of the sale be held for him a limited time. Beyman 
v. Black, 558. 

15. Due process of law, in each particular case, means such an 
exertion of the powers of government as the settled maxims of law 
permit and sanction, and under,ysuch safeguards for the protection 
of individual rights as these maxims prescribe for the class of cases 
to which the one in question belongs. Jd. 


CONSTRUCTION. 


REPEAL. 

1. The sale of land on a stream, with mill privileges, with a pro- 
hibition to raise the water beyond a stipulated point, is not a guar- 
anty of any quantity of water or of sufficiency of water-power for 
any particular use in machinery. The right to use the stream for 
mill purposes is restricted by the limit to the height of the dam, im- 
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CONSTRUCTION —continued. 
plied in the inhibition against the overflow beyond the specified 
point. Salado College vy. Davis, 131. 

2. In a bill of sale of cattle on the range, the vendor stated that 
he had sold **seven hundred and fifty-two cattle, according to his 
books.’’ This must be construed to mean that he had sold his stock 
of cattle on the range, corresponding to the stock represented in the 
stock-book, and not seven hundred and fifty-two head of cattle. 
Sparks vy. Dawson, 138. 

3. See discussion of rules for construction of statutes. G. B. & 
C. N.-G. R. W. Co. v. Gross, 428. 

4. When the language of a legislative act is susceptible of two 
constructions, one in accordance with and the other in violation of 
the Constitution, it is presumed that the Legislature intended to use 
the language in the sense consistent with the Constitution. Jd. 

5. There is no rule forbidding legislation looking to the contin- 
gency of a constitutional change, at least when the consummation 
of that change rests with the Legislature alone. Jd. 

6. The act of 18th March, 1873, is beyond question constitutional 
in its main object, in setting apart one-half the public domain to 
the support of public schools; and should that part of it touching 
‘lands hereafter granted’ be disregarded, the part remaining is 
complete in itself, and operates on all certificates thereafter issued, 
and continues the system of alternate surveys, and setting apart to 
the purposes of the act such even sections. Jd. 

7. The general law providing for the alternate sections applies to 
future donations of public lands, unless in such grant it be expressly 
negatived. Id. 


CONSTRUCTION OF STATUTES. 
CONSTRUCTION, 3, 4. 5, 6, 7. 


CONTRACT. 


CONSTRUCTION, 1, 2. PAROL EVIDENCE. 
EVIDENCE, 29. PRINCIPAL AND AGENT, 1, 2. 3. 
INSURANCE. STATUTE OF FRAUDS, 4. 


LOCATIVE INTEREST, 1. 

1. Where written instruments form part of a more comprehensive 
transaction, the terms of which are not attempted to be expressed 
in writing, parol testimony as to such parts of the transaction as 
were not reduced to writing is admissible. Thomas v. Hammond, 
42. 

2. A parol agreement, by which the purchase-money notes were 
to be deposited with an attorney, and from the proceeds of such notes 
outstanding liens against the land deeded to the maker of the notes 
were to be taken up and discharged, may be shown, in defense of 
an action upon such notes. Such an agreement is so far distinet 
from and collateral to that part of the contract redneed to writing 
as to allow of its establishment by parol evidence. id. 
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CONTRACT—continued. 


3. **That the consideration of a draft was cotton which the 
drawer exported for the payer, under a contract with the Texas 
Military Board, in 1864, for the introduction of military stores, &c., 
into Texas, and that plaintiff delivered said cotton with full knowl- 
edge of the illegal business in which the drawer was engaged and 
with intent to advance the purpose thereof,’’ is a good defense in a 
suit upon such draft brought by the payee and holder. Alexander 
v. Lewis, 481. 


CONTRIBUTION. 


CONFEDERATE MONEY, 1. 
PARTNERSHIP, 2. 


CONVEYANCE. 





DEED OF ‘TRUST. 

PROBATE MATTERS, 4. 

E executed a written instrument to C & C. in which he declared 
that he did thereby ‘‘sell, transfer, convey, and assign’? toC & Ca 
tract of land (describing it) for one hundred dollars then paid, and 
in which it was recited that C & C had bound themselves to pay the 
further sum of cight hundred dollars, provided C & C should * gain 
said land’? from parties in possession, to be paid on the day they 
should gain it, by suit or compromise. It further stipulated that the 
deferred payment should constitute a lien on the land, the one hun- 
dred dollars paid to be lost if C & C failed to gain the land, and the 
instrument to be *S null and void” if they failed to gain it. The in- 
strument concluded with a warranty of title from E toC & C. On 
the question as to whether the instrument was admissible in evidence 
as a deed in trespass to try title: Held— 

1. The instrument was not liable to the objection that it failed 
to vest in C & C such legal or equitable title as E could convey ; 
whether technically a deed or not, the evident purpose from 
the instrument was to convey E’s interest in the land uncon- 
ditionally. 

2. It cannot be maintained, without running counter to the 
former decisions of this court, that it was champertous. 

3. Although at common law no interest could be conveyed by 
deed unless the grantor was in actual or constructive possession, 
still it is an admitted principle in this State that the adverse 
possession of land in no way hinders or precludes its sale and 
conveyance by the owner, though he may have been ousted 
from the possession. 

4. The fact that parties to a conveyance agree to substitute, 
in place of a general warranty of title, a special covenant fora 
deduction of the amount to be paid for the land by the vendee, 
in exse he should be unable to get possession of it, either by 
compromise or suit, will not avoid the title, or show of itself that 

the contract is void for champerty. Campbell v. Everts, 102. 
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COSTS. 
CLERK OF SUPREME COURT. 


COUNTY COURT. 

1. In determining whether a particular ferry shall be established 
or maintained, the County Court should act with reference to the 
public interest ; and when the Legislature had granted the privilege 
of having a pontoon bridge, it was in the discretion of the County 
Court to determine that the public good did not require a ferry at 
or near the same place. Hudson v. Cuero L. & E. Co., 56. 

2. Paschal’s Dig., art. 1052, provides : ** The County Court may, 
by an order to be entered on the minutes of the said court, appoiut 
a commissioner to sell and dispose of any real estate of the county at 
public auction,’ &e. Although this statute is permissive in its 
terms, yet it is the only mode expressly pointed out in the general 
laws of the State by which the County Court ean divest the county 
of its title to real estate. Ferguson v. Halsell, 421. 

3. The County Court, being the agent of the county, must con- 
form to the mode prescribed for its action in the exercise of the 
powers confided to it. Jd. 

4. Therefore a sale of real estate made otherwise would confer no 
title. A deed executed to a party to satisfy a claim against the 
county by the district clerk, by order of the County Court, would 
not pass title to such land. Jd. 


COUNTY TAX. 

1. The validity of a tax to meet the interest and provide a sinking 
fund for the payment of the bonds issued by Galveston county, by 
authority of the act of the Legisliture, November 29, 1871, depends 
upon the authority of the county to make the levy—not upon the 
fact that it is conferred in the act authorizing the issuance of the 
bonds, rather than by some other statute. George v. Dean, 73. 

2. Where the order of court, imposing the tax within its authority, 
states the amount and character of the tax and of the property upon 
Which it is levied, such order is sufficient. Labadie vy. Dean, 90. 

%. A county poll-tax, levied by the act of the Legislature, does not 
require an order of the County Court, levying it, to authorize its col- 
lection. Id. 


COURT. 

1. When a court is organized and opened for a regular term, the 
term continues until it is ended by order of final adjournment, or 
until the expiration of the time fixed by law for its continuance. 
Labadie v. Dean, 90. 

2. The sessious or sittings of the court during the term are en- 
tirely within the control of the court; its orders in respect thereto 


; are intended for its own convenience and the convenience of parties 
) interested in its proceedings. Id. 
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CREDITORS. 
PARTNERSHIP, I, 2, 3. 
PURCHASER, 4. 
TITLE-BOND, 1. 


DAMAGES. 


LOCATIVE INTEREST, 1. 

MEASURE OF DAMAGES. 

1. In an action for the recovery of damages foran alleged trespass 
on property, the unkiwful conversion of the property by the defend- 
ant was proved; but there was no evidence of its value. ‘The jury 
estimated its value from their judgment alone, and returned a ver- 
dict accordingly : Hleld, That this was error; the evidence must 
furnish the standard for the value of the property converted. Moor- 
ing v. Campbe i, 37. 

2. In an action for unlawfully overflowing the lands of plaintiff, 
in which defendant pleaded that the suit was wrongfully instituted, 
and brought for the purpose of vexing the defendant, his attorneys’ 
fees form no part of his right to damages, upon the jury finding 
against the plaintiff. Salado College vy. Davis, 131. 

3. Nor do losses resulting from a failure in defendant to sell his 
land, oceasioned by the unsuccessful suit to abate his use of water 
privileges, form any part of the damages for which relief is given. 
Td. 

4, An act which does not amount to a legal injury cannot be 
actionable because it is done with a bad intent. Id. 


DECREE. 





TRESPASS TO TRY TITLE,'6. 

In trespass to try title, the defendant, under whom the plaintiff 
claimed in right of a conveyance from him to her deceased husband, 
pleaded specially, after the plea of not guilty, that the deed under 
which plaintiff claimed was made in consideration of an undertaking 
by plaintiff's deceased husband to support defendant and his wiie 
during their lives; that after the death of plaintiff's husband, the 
deed, which had never been delivered, was fraudulently taken by 
plaintiff; that, for the purpose of canceling the transaction, the 
defendant bad reconveyed to plaintiff's child another tract of land, 
which plaintiffs intestate had conveyed in part consideration for the 
land sued for, and defendant prayed that the conveyance to plaintiff 
of the land sued for be declared null and void. Upon special issues 
submitted to the jury, a verdict was returned and a decree rendered 
deelaring the land bound for the support of defendant and his wife, 
and allowing for that purpose a specific sum, which, if not paid from 
the rental of the land, a sufficient amount of the land should be sold 
to produce the same: Held— 

1. That the pleadings did not authorize such a decree. 
2. That, under the pleadings, no decree could be rendered to 


enforce a trust running with the land. Dean vy. Lyons, 18. 
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DECLARATIONS. 

1. In an action for trespass upon the grounds of a corporation, the 
acts and declarations of the individual members of the board of 
trustees, not authorized by such board, are inadmissible against 
the plaintiff. Salado College y. Davis, 131. 

2. So declarations limiting a deed executed by the president of a 
board of trustees, made at the time of its execution, and limiting 
the meaning of the words of the deed. Td. 


DEED. 

LIMITATION, 11, 12, 13. 

PURCHASER, 1. 

1. E executed a written instrument to C & C,in which he declared 
that he did thereby **sell, transfer, convey, and assign” toC & Ca 
tract of land (describing it) for one hundred dollars then paid, and 
in which it was recited that C & C had bound themselves to pay the 
further sum of eight hundred dollars, provided C & C should * gain 
said land’? from parties in possession, to be paid on the day they 
should gain it, by suit or compromise. It further stipulated that the 
deferred payment should constitute a lien on the land, the one hun- 
dred. dollars paid to be lost if C & C failed to gain the land, and the 
instrument to be ‘null and void” if they failed to gain it. The 
instrument concluded with a warranty of title from E to C & C, 
On the question as toavhether the instrument was admissible in 
evidence as a deed in trespass to try title: Held— 

1. The instrument was not liable to the objection that it failed 
to vest in C & C such legal or equitable title as E could convey; 
whether technically a deed or not, the evident purpose from 
the instrument was to convey E’s interest in the land uneon- 
ditionally. 

2. It cannot be maintained, without running counter to the 
former decisions of this court, that it was champertous. 

3. Although at common law no interest could be conveyed by 
deed unless the grantor was in actual or constructive possession, 
still it is an admitted principle in this State that the adverse 
possession of land in no way hinders or precludes its sale and 
conveyance by the owner, though he may have been ousted 
from the possession, 

4. The fact that parties to a conveyance agree to substitute, in 
place of a general warranty of title, a special covenant for a 
deduction of the amount to be paid for the land by the vendee, 
in case he should be unable to get possession of it, either by 
compromise or suit, will not avoid the title, or show of itself 
that the contract is void for champerty. Campbell y, Everts, 102. 

2. The absence of a covenant of warranty does not constitute a 
conveyance a quit-claim, Taylor vy. Harrison, 454, 

3. Rogers v, Burchard, 34 ‘Tex., 453, discussed and limited. Jd. 

4. To ascertain whether a deed be a quit-claim mereJy, all the 
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DEED—continued. 


facts may be looked to, to show whether the deed be a release of 
claim to or a conveyance of the land, &e. Id. 

5. Ifa grantor has power to sell, and sells, his act will pass title, 
whether he refers to the power or not. His act would pass his own 
and the interest of his principal. Hough vy. Hill, 148. 


DEED OF TRUST. 


HOMESTEAD, 1, 2. 

1. It is now finally and definitely settled by this court, that a deed 
of trust to secure the payment of a debt does not operate as an ab- 
solute transfer of the property, on which it is executed, to the trustee, 
upon the trust mentioned inthe deed, defeasible upon the conditions 
therein stipulated; but that such instrument is, in legal effect, a 
mere mortgage, with a power to sell. McLane vy. Paschal, 365. 

2. Though the death of the party, by whom a trust-deed is exe- 
cuted, does not revoke the power to seil, yet its exercise by the 
trustee would be inconsistent with our statutes governing the settle- 
ment of estates of deceased persons; and whatever rights are se- 
cured to a creditor by such a deed, they can only be enforced after 
the death of the debtor, through the courts. Jd. 

3. A deed of trust, upon the death of the party by whom it was 
executed, only secures the creditor, for whose benefit it was made, 
priority over such claims against the debtor’s estate, as by the stat- 
ute it is entitled to in the due course of administration. Jd, 

4. A specific lien on property, (except a lien for purchase-money,) 
created in the lifetime of the decedent, cannot be discharged out of 
the assets of the estate until the expenses of the last sickness, the 
expenses of administration that are incurred in the management and 
preservation of the estate, as well as the allowances authorized to 
be made to the widow and children in lieu of homestead and other 
property exempt from forced sale, have been satisfied. Jd. 

5. Since the execution of a trust created by trust-deed can only 
be enforced through the medium of the court, it follows that a sale 
thus effected would be a forced sale; and if the property conveyed 
by the trust-deed is a homestead, the Constitution prohibits it from 
being thus sold. From this, it results, that if the wife joined in the 
trust-deed to the homestead during her husband’s life, and his estat 
should be insolvent, she is relieved, after his death, from a contract 
binding on her while her husband lived, and takes an absolute title 
to the homestead. notwithstanding the former unsatisfied incum- 
brance. Id. 


DEMURRER. 


PLEADING. 

A petition, seeking to recover on bonds and interest thereon, 
issued by the city of San Antonio, under the 12th section of the said 
act of September 5, 1850, is subject to demurrer; and the action of 
the court below, sustaining such demurrer and dismissing the snit, is 
affirmed. Giddings v. San Antonio, 548. 
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DEPOSTTIONS. 
EVIDENCE, 21. ° 
1. It seems that a commissioner, appointed by the District Court, 
by consent of parties, and required to take the testimony in Eng- 
lish, may be his own interpreter, and reduce answers, given him in 
a foreign language, to English, and so certify such answers. The 
State v. Cardinas, 251. 
. 2. The District Courts have not the power to appoint, to take 
depositions, any one not authorized by the general laws of the State 
totake them. Id. 


DESCRIPTION. 
LAND, 22. 
The description in a charter to erect a bridge ‘Sat the town of 
Clinton,” is sufficiently auswered where a public ferry had existed 
at the point in question for more than thirty years, generally known 
and spoken of as the ferry on the Guadalupe river, at the town of 
Clinton, (although not within the limits of the town,) where the 
travel to and from Clinton was accustomed to cross the river. Hud- 
son v. Cuero L. & E. Co., 56. 


DISCLAIMER. 
A defendant sued for land, who disclaims, when there is no fur- 

ther controversy as to him, is not thereafter such a party in subse- 
quent proceedings between the plaintiff and an intervenor claiming 

the land, that he would be prohibited from testifying to the trans- 
actions with plaintiff’s intestate, under Paschal’s Dig., 


allowing parties to testify, &e. Markham v. Carothers, 21. 


6826, 6827, 


DIVORCE. 

1. The general doctrine applicable to suits for divorcee, that 
recrimination is a valid defense, though the divorce is sought on 
other grounds than adultery, is a doctrine that rests in the clearest 
reason and in exact justice. This is clearly so, when the recrim- 
inatory fact is of the like character as the act of the defendaut, for 
which the divoree is sought, or was induced or occasioned by the 
act or conduct of the plaintiff, and was in retaliation on account of 
it. This rule would not apply, if the act claimed by the defendant 
to have been done in retaliation was so grossly in excess of the 
provocation that it could not be said to have been caused by it. Hale 
v. Hale, 336. 

2. To entitle the plaintiff to a divoree, it is not sufficient that the 
evidence shows him to be less in fault than defendant. He has no 
cause to complain, or right to be relieved from the obligation, of the 
matrimonial contract, which he has violated in like manner as 
the defendant. Jd. 

3. When the evidence, in a suit for divorce, shows that the dif- 
ference between the condnet of the plaintiff and defendant is merely 
a slight difference in the degree of guilt, the court will not interfere 

by granting a diverce, Id. 
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DUE COURSE 


DUPLICATE 


INDEX. 


AFT. 
CONTRACT, 3. 


OF LAW. 
STATUTES CONSTRUED, 22, 24. 


ORIGIN AL. 
PURCHASER, 1. 


Try. 

EXECUTOR, 3, 4, LAND, 1, 7. 

FActT CASEs, 1. PARTNERSHIP, I 3. 

1. When a joint creditor has to resort to equity to reach the 
estate of the survivor, a court of equity will seek to secure equality 


5. 
9 


= 


amongst the creditors. But equity does not interfere with legal 
rights, even for the purpose of producing equality. 
Rector, 361. 


2. Where there is no partnership fund, and no solvent partner, 


Higgins v. 


the separate creditor is entitled to no preference, even when the 


Id, 


assets are equitable. 


‘ATES OF DECEDENTS. 
DEED OF T'RUST, 1, 2, 35, 4,5. Non Est Factum, 3. 
EXECUTOR. PARTITION, 1, 2, 3, 4, 5. 
GUARDIAN AND WARD, 1, PARTNERSHIP, 7. 
2. 5. PROBATE MATTERS, 1, 2. 3, 4, 5, 
HOMESTEAD, 3, 4. 6, 7. 


LAND, 1, 2, 3, 4, 5. TRESPASS TO TRY TITLE, 8, 1: 

1. Whatever difficulty the Supreme Court, as now constituted, 
might have had in arriving at the conclusion that, under the probate 
act of 1870, the surviving widow was entitled to an allowance in lieu 
of 2 homestead; and also in lieu of sueh personal property exempt 
by law from forced sale as her husband did not leave her at the time 
of his death; and that so much of the property as was necessary to 
make good these allowances was not subject to administration—that 
doctrine having been announced by the former incumbents of the 
supreme bench (ferry v. Terry, 39 ‘Tex., 313)—the fact that such 
construction has been followed throughout the State, constitutes a 
sufficient reason for regarding the question as settled. 
Reviere, 347. 

2. In April, 1859, I. P. and his wife, M. P., executed a deed of 
trust, to secure the payment of a debt, on property within the limits 
of the city of San Antonio, deseribed as follows: ** Being the entire 
homestead of the said I. P. and M. P., and ineluding about seven 
acres under a plank and paling inclosure, and being separated from 
the convent grounds, on the south, by a street, and bounded on the 


Mayman v. 


east by a street, and running between the land herein conveyed and 
the said convent grounds and the garden on the river, of the said L. 
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ESTATES OF DECEDENTS 
P. and M. P.” M. P., after the death of her husband, applied to 
the court to have *‘the property mentioned in the inventory as the 


continued. 





homestead—to wit, blocks 27 and 31, in upper San Antonio—set aside 
to the use of the widow,”’ which, though resisted by the trustee, was 
done by order of the court, there being no evidence what particular 
property was occupied as a homestead when the order was made : 
Held— 

1, When a party seeks to withdraw from the hands of the ad- 
ministrator, and the control of the eourt, a part of the property 
of an estate, it should be made to appear, from the inventory, 
or otherwise, not only that the party for whom the order is 
asked is entitled to it, but the administrator, as the general 
representative of the estate, should be made a party. 

2. The extent and: boundaries of the homestead should have 
been more definitely shown than was done in the application ; 
and the fact that the property claimed was, in trath, the home- 
stead, should have been established. 

3. The fact that a piece of ground was designated in the trust- 
deed as a garden, does not raise the necessary inference that it 
Was a part of the homestead. 

4. The court erred in setting aside, as part of the homestead, 
the lot of ground designated as a garden. McLane y. Paschal, 
365. 

3. Ina suit brought by B against C for a tract of land conveyed 
to B by the heirs of J F, whose husband after her death had con- 
veyed the same land, which was community property, to C, the 
court was asked to instruct the jury as follows: ** If the jury believe 
from the evidence that the heirs of J F received the benefit of the 
consideration paid by C to their father for the land to raise means 
for the support of his children, (the said heirs,) then the sale from 
the father conferred a good title to the whole of said land, subject 
only to the rights of those who may have subsequently bought from 
the father without notice of C’s claim,’’—this instruction was re- 
fused: Held— 

1. Without deciding that there might not be such an equitable 
case made as would, under peeuliar cireumstances, justify such 
a rule, the instruction asked did not contain the correct rule of 
law by which to determine the rights of heirs to the mother’s 
estate left in the hands of their father. 

2. Such a rule would place the father in the position of a 
guardian without the control of the courts in the disposition of 
an estate belonging to the heirs. Littleton v. Giddings, 109. 

4, The allowance by the Probate Court of a claim against an es- 
tate in the hands of executors, with power under the will to admin- 
ister, &e., is without jurisdiction, and void as against the estate. 
McLane v. Belvin, 493. 

5. The original petition being upon an allowed claim, not mention- 
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ESTATES OF DECEDENTS—continued. 


ing the original demand on which the claim was based, did not stop 
limitation as to the original demand as a cause of action; limitation 
ran against it until by amendment it was set up in the petition. Jd. 


ESTOPPEL. 
EXECUTOR, 5. 


Facr CASES, 1. 

LIMITATION, 12. 

When an officer has collected taxes for the State, under color of 
legal authority, or under pretense that he is authorized to do so, 
he will not be heard to céntrovert the validity of the law or author- 
ity under which he has acted, or dispute the right of the State to the 
money thus coming into his hands. Morris v. The State, 583. 


EVIDENCE. 
DECLARATIONS. NON Est Factum, 2. 
DEPOSITIONS, 1, 2. PAROL EVIDENCE. 


DISCLAIMER, 1. 


DIVORCE. 
GRANT, 6. 


PARTITION, 4, 5. 
PARTNERSHIP, 5, 6. 
PROBATE MATTERS, 2, 4. 


LAND, 41, 49, 51, 52, 53,57,58. STATUTE OF FRAUDS, 5. 


MORTGAGE, 1. 


TRUSTS AND ''RUSTEES, 1, 2. 


1. The fact that deeds forming part of the plaintiff's chain of title, 
in an action of trespass to try title, may have been admitted im- 
properly, over objection to their acknowledgment, &c., when the 
judgment was for defendants, is no ground for affirming the judg- 
ment against plaintiff; having the right, upon the objections being 
sustained, to prove their execution, he should be allowed the oppor- 


tunity to do so. 


Hough v. Hill, 148. 


2. Where a deed has been admitted by the court, and there is no 
evidence putting its validity in issue, it is error-for the court to sub- 
mit the validity of such deed to the jury. Id. 

3. Ifa grantor has power to sell, and sells, his act will pass title, 
whether he refers to the power or not. His act would pass his own 
and the interest of his principal. Jd. 

4, When non est factum is pleaded to a note for which a recovery 
is sought, the plaintiff is not restricted by the plea or the practice of 
the courts toa particular order for the introduction of the testimony, 
on which he relies to prove the execution of the note. If the plain- 
tiff proves all the facts necessary to make out his case, the defendant 
cannot complain of the order in which the evidence is presented to 
the jury, unless it can be shown that the order in which it was in- 
troduced tended to mislead and embarrass the jury. Davis y. Wil- 


lis, 154. 


5. A copy of a copy is not admissible in evidence, nor is a copy 
made and duly authenticated by an alcalde in 1828, of a title of 


land exhibited to him and not forming part of the archives of his 





EVIDENCE 
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continued. 
office, entitled to any standing as evidence. The State v. Cardinas, 
250. 

6. Generally, it is the fact that a document is a record or archive 
of an office that makes a copy, certified to by the legal custodian of 
such record or archive, stand in the place of such original, where it 
is shown to be lost or cannot be produced. Jd. 

7. See testimony held insufficient to establish a document pro- 
duced as a copy of an original archive, of which it purports to be a 
copy. Id. 

8. It is not competent to prove a record still in existence, by oral 
testimony, as a means of establishing a title of record, in lieu of the 
ordinary mode of proving records. Jd. 

9. Alvinstrument certified to by the officer of a foreign govern- 
ment, which purports to give extracts taken from the archives of his 
office, and which also contains, in the language of the officer, descrip- 
tive recitals of other matters, which he alleges are contained in said 
archives, cannot be used as evidence when the recitals in the instru- 
ment to which the certificate is attached are necessary to make in- 
telligible the extracts from the archives. The State v. Cuellar, 295. 

10. Though the practice has prevailed of permitting intelligent 
Mexicans, who are not lawyers, to testify in relation to the laws of 
Spain and Mexico in suits involving title to lands, such evidence is 
only valuable as showing the contemporaneous construction given 
to such laws, and beyond this is valueless, when introduced to show 
what constitutes title. Id. 

11. Where a grant from the Government of Spain or Mexico, to 
land now situated in Texas, has been lost or destroyed, parol evi- 
dence is admissible to show the existence of and contents of the 
original grant, from which preserved extracts offered in evidence 
were taken. Jd. 

12. See facts held insufficient to authorize a confirmation of title 
under an **Act to ascertain and adjudicate certain claims to land, 
against the State, situnted between the Nueces and Rio Grande 
rivers,’’ approved August 15, 1870. Jd. 

13. A translation, made by one appointed by the Govergor, of an 
act or grant contained in the archives of Reynosa, Camargo, Mier, 
and Guerrero, in Mexico, and Laredo, in Texas, under the authority 
of the act of April 24, 1771, (Paschal’s Dig., art. 5826,) though de- 
posited in the land-office, does not constitute an archive thereof. 
Id. 

14, See opinion for description of land held insufficient in a suit 
to confirm title. Jd. 

15. Whatever aid long possession may give to one claiming title, 
it is not, of itself, sufficient, under the act of August 15, 1870; (2 Pas- 
chal’s Dig., art. 2086 ;) and the title which it can aid, whether per- 
fect or imperfect, must be established by the ordinary rules of evi- 
dence applicable to the proof of proper titles, unless it can be shown 
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EVIDENCE 
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continued, 
to be impracticable, from the loss or destruction of records and 
papers pertaining to it. Jd. 

16. Verbal testimony of the existence and contents of an expedi- 
ente as part of a title to land claimed in proceedings under act of 
August 15, 1870, held incompetent. The State v. Vela, 326. 

17. Asale was made by a guardian, of the land of his ward in 1867 ; 
in 1873, pending a controversy involving its title, the purchaser moved 
the court to have entered, nune pro tune, on the minutes of the court, 
the judgment, which appeared, from the entries on the docket of the 
county judge, and from parol evidence offered, to have been ren- 
dered, confirming the sale : Held, That there was no error in over- 
ruling the motion. Calloway vy, Nichols, 327. 

18. In 1867, land was regularly sold, for a fair price, by a guard- 
ian, in obedience to an order of the Probate Court; the report of 
sale was duly returned, examined, and in fact confirmed by the 
court, which ordered the guardian to make a deed to the purchaser, 
which facts were evidenced by entries on the judge’s docket, and by 
parol testimony, and the purchase-money was paid. In a suit 
between the heirs and the purchaser, involving title to the land, the 
jury was instructed to find for the heirs, unless it was shown by the 
record that the sale by the guardian was confirmed by the court in 
an order entered of record : Held— 

1. Though the guardian sold the land by virtue of a mere 
statutory power, and the ward would not be bound by his action, 
unless the sale was made in conformity with the statute, whether 
it was so made or not, depends on the action of the court upon 
the report of the sale, and not upon the evidence by which that 
action is to be shown. 

2. If the destruction of the record evidence, or the omissions 
or misprision of the clerk is fatal to a title from an administra- 
tor or a guardian, no one would be safe in purchasing property 
sold by them. Such a rule would be injurious to the interests 
of estates, and would greatly diminish the price such property 
would briug when sold under an order of court. Jd. 

19. In trespass to try title, the patent was made an exhibit, and 
on the trial its introduction in evidence by plaintiff was objected to, 
on the ground that it recited that it was based ou a certificate issued 
on the Ist day of January, 1839, while the transcript of the proceed- 
ings in probate, under which plaintiff derived title, showed that 
plaintiff claimed under the -purchase of a certificate issued on the 
llth of January, 1840: Held, That the exclusion of the patent as 
evidence was error. Since the patent had been made an exhibit, 
there could be no variance ; and it was a question of fact, not affect- 
ing the admissibility of the patent, whether, notwithstanding the 
discrepancy of the date of the certificate and the patent, the latter 
did not refer to the certiticate under which plaintiff claimed. Pleas- 
ants vy. Duncan, 344. 
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EVIDENCE—continued. 

20. In a suit against executors and another, to fix a liability against 
both, the defendant cannot be called by his co-defendant, the exec- 
utor, touching matters inhibited in the statute. (Paschal’s Dig., 
art. 6827.) Alexander vy. Lewis, 481. 

21. The depositions taken in another suit of a witness examined, 
eannot be read in evidence to impeach such witness, unless, on his 
examination, his attention previously had been called to his deelara- 
tion so sought to be introduced. Jd. 

22. A siguature offered for the purpose of comparison cannot be 
proved to be an original and a genuine signature, merely by the 
opinion of a witness that it is so, such opinion being derived solely 
from the witness’s general knowledge of the handwriting of the 

: person Whose siguature it purports to be. Eborn v. Zimpelman, 504. 

23. Photographie copies of ins.ruments sued on can only be used 
as secondary evidence ; like letter-press copies, they are but copies, 
which may or may not be fac-similes of their originals. It is a 
question of fact, whether a photographic copy of a writing, when 
offered in evidence, is a mathematically-exact reproduction of its 
original. Jd. 

24. The mere facet that a witness, whose deposition is offered to 
establish a plea of non est factum, is a resident of another State, and 
the instrument to which the plea applies is on file in a Texas court, 
will not authorize the introduction in evidence of his opinion of 
the handwriting, based on a photographic copy of the instrument 
attached to interrogatories, Jd. 

25. Though the issue, on which improper evidence was admitted, 
is immaterial, yet, if it be so intimately connected with a material 
issue that it eannot be known whether it did not affect the finding 
of the jury on the material issue to appellant’s prejudice, the case 
will be reversed. Jd. 

26. When land has been conveyed, by deed, as an advancement, 
and, on partition, the heir seeks to show that the advancement was 
previously made by parol for the purpose of reducing the amount to 
be charged, the date of the deed will be taken as the date of the 
advancement, in the absence of satisfactory evidence of the prior 
parol gift. Harris v. Reed, 523. 

27. It was not error, in such a case, to allow the widow and others 
(defendants) to testify to payments made, of debts of the estate, 
without their producing receipts, Id. 

28. Exceptions to the statutory rule, (Paschai’s Dig., 6826, 6827,) 
that a witness shall not be excluded because he is a party to or inter- 
ested in the issues tried, will not be extended by construction. 
Markham v. Carothers, 21. 

29. A parol agreement, by which the purchase-money notes were 
to be deposited with an attorney, and from the proceeds of such 
notes outstanding liens against the land deeded to the maker of the 
notes were to be taken up and discharged, may be shown, in defense 
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EVIDENCE—continued. 


of an action upon such notes. Such an agreement is so far distinet 
from and collateral to that part of the contract reduced to writing 
as to allow of its establishment by parol evidence. T'homas vy. Ham- 
mond, 43. 

30. In an action for trespass upon the grounds of a corporation, 
the acts and declarations of the individual members of the board of 
trustees, not authorized by such board, are inadmissible against the 
plaintiff. Salado College v. Davis, 131. 

31. So declarations limiting a deed executed by the president of a 
board of trustees, made at the time of its execution, and limiting 
the meaning of the words of the deed. Jd. 

32. Plaintiff brought suit for the rescission of a trade made with 
defendant, in which he conveyed to defendant a tract of land for a 
stock of cattle; he alleged that he had been deceived by the fraud- 
ulent representations of defendant, and specified facts which, if true, 
constituted the fraud charged; among others, that the defendant 
did not have the number and quality of cattle which he represented 
himself to be the owner of, and which he sold to plaintiff. On the 
trial, the court gave the following charge: ** Before you can find 
for plaintiff, he must satisfy your minds, beyond a reasonable and 
well-founded doubt, that the defendant did not have the number 
and quality of cattle upon the range that the defendant sold him, 
It devolves on the plaintiff to make the proof to satisfy your minds 
that the defendant did not have the stock that he represented and 
sold to plaintiff; and not until the plaintiff shows couclusively, by 
evidence, that the defendant deceived and defranded him, can the 
defendant be called upon to introduce any evidence at all:*? Held, 
The rule of evidence, announced in the charge, was erroneous, not 
applicable to this or any other civil cause, and was calculated to 
mislead the jury. Sparks v. Dawson, 138. 

33. The following charge was asked: ‘** A preponderance of testi- 
mony is all that is required in civil causes; and while fraud cannot 
be presumed, it is proven as any other fact :’? Held— 

1. The expression so often used in the argument, and in 
charges And otherwise, ** fraud cannot be presumed, but must 
be proved,’’ should never be contained in a charge given toa 
jury, because it is not true without a qualification, which a jury 
is not capable of supplying. 

2. The facts which are alleged as constituting fraud require no 
other or different proof to establish them than that which is 
. necessary to constitute a cause of action or defense in any other 
civil cause; nor is there anything in them which should require 
any stronger conviction, in the minds of the jury, of their having 
been established by the evidence, than that which is required to 
maintain or defend any other cause of action in civil suits. Jd. 
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EXECUTION. 

JUDGMENT LIEN, 1, 2, 3. 

EXECUTION SALE. 

PURCHASER, 5. 

MORTGAGE, 5, 

SALE. 

EXECUTOR. 

LEVY, 1, 2. 

1. Where, by will, three executors were appointed, with authority 
to administer without coutrol of the court of probate, and all qualify 
as such, it is incompetent for two of such executors to allow a claim 
against the estate, McLane v. Belvin, 493. 

2. A power committed to two or more persons, unless it other- 
wise appear from the instrament by which it is delegated, is prop- 
erly executed only by the joint aet of all, or of all who have accepted 
the trust. Giddings v. Butler, 535. 

3. When a trust is executed by one of several joint executors. 
with the consent and approbation of the others. or when the others 
subsequently ratify a sale made by one under the trust, the act of 
the single executor will be regarded, in equity, as binding upon the 
estate. Id. 

4. A deed made by one of several executors, authorized by will 
to act independent of the control of the Probate Courts, if author- 
ized by the co-executors, and approved by them when made, is 
merely an irregular and imperfect execution of the power, which 
will be aided in equity. Id. 

5. Courts of equity may enforee specitic performance of a parol 
sale of land, or hold executors and trustees bound by acts of estop- 
pel, where their power is unshackled and coupled with an interest. 
Id. 

6. The exceptions recognized above, are as well settled as the rule 
that a joint power must be executed by the joint act of the trustees 
or executors, Id. 


EXPEDIENTE. . 
EVIDENCE, 16. 
LAND, 43, 44. 45, 48, 49, 65. 


FACT CASES. 

LAND, 30. 

LIMITATION, 14. 

1. See facts held sufficient as a defense against an action, good if 
brought promptly, and before intervening equities had attached. 
Dean ¥. Crenshaw, 10. 

2. See case where evidence of testimony in rebuttal was errone- 
ously excluded. Markham vy. Carothers, 21. 

3. See facts held sufficient to support the defense of five years’ 
limitation. De la Vega vy. Butler, 529. 
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FEES. 
CLERK OF SUPREME COURT. 


FERRIES. 

PUBLIC BRIDGES AND FERRIES. 

1. In determining whether a particular ferry shall be established 
or maintained, the County Court should act with reference to the 
public interest ; and when the Legislature had granted the privilege , 
of having a pontoon bridge, it was in the discretion of the County 
Court to determine that the public good did not require a ferry at 
or near the same place. Hudson v. Cuero L. & E. Co., 56. 

2. That a river-crossing upou a publie road has been used for over 
thirty years, is amply sufficient to authorize the presumption that 
the right to it had been granted to, or otherwise acquired by, the 
public. Jd. 

3. The erection, by authority of the Legislature, of a toll-bridge 
in the highway across a stream where a ferry had been previously 
operated by the riparian owner, imposes no new servitude upon the 


land. Jd. 


FORCED SALE. 
DEED OF ‘TRUST, 5, 


FORECLOSURE. 
MORTGAGE, 2. 


FOREIGN GOVERNMENT. 

Where one government succeeds another over the same territory, 
in which rights of real property have been acquired, the former gov- 
ernment is not a foreign government, whose laws must be proved 
in the courts of the succeeding government. Zhe State v. Sais, 309. 


FOREIGN JUDGMENT. 

Foreign judgments should be authenticated (1) by an exemplifica- 
tion under the great seal, (2) 2 copy proved to be correct, (3) the cer- 
tificate of an officer authorized by law, which itself must be properly 
authenticated ; although, if these modes of proof be beyond reach, 
other testimony, inferior in its nature, might be received, But 
where there is 10 cause shown for not resorting to the regular mode 
of proof, it is incompetent to prove by parol tie existence and purport 
of such record of foreign judgment. The State v. Cardinas, 250, 


FORFEITURE. 
STATUTES CONSTRUED, 22. 
FORMER GOVERNMENT. 
GRANT, 8. 


FRANCHISE. 
RIPARIAN RIGHTS. 













FRAUD. 





MORTGAGE, 2, 3. 

1. Plaintiff brought suit for the rescission of a trade made with 
defendant, in which he conveyed to defendant a tract of land for a 
stock of cattle. He alleged that he had been deceived by the frand- 
ulent representations of defendant, and specified facts which, if true, 
constituted the fraud charged; among others, that the defendant did 
not have the number and quality of cattle which he represented him- 
self to be the owner of, and which he sold to plaintiff. On the trial, 
the court gave the following charge : ** Before you can find for plain- 
tiff, he must satisfy your minds, beyond a reasonable and well- 
founded doubt, that the defendant did not have the number and 
quality of cattle upon the range that the defendant sold him. It 
devolves on the plaintiff to make the proof to satisfy your minds 
that the defendant did not have the stock that he represented and 
sold to plaintiff; and not until the plaintiff? shows conclusively, by 
evidence. that the defendant deceived and defrauded him, ean the 
defendant be called upon to introduce any evidence at all 2? Held, 
The role of evidence announced in the charge was erroneous, not 
applicable to this or any other civil cause, and was calculated to 
mislead the jury. Sparks v. Dawson, 138. 

2. The following charge was asked: *‘A preponderance of testi- 
mony is all that is required in civil causes; and while fraud cannot 
be presumed, it is proven as any other fact °° Held— 

1. ‘The expression so often used in the argument, and in 
charges and otherwise, “fraud cannot be presumed, but. must 
be proved,’ should never be eontained in a charge given ton 
jury, because it is not true without a qualification, which a jury 
is not capable of supplying. 

2. The facts which are alleged as constituting fraud require 
no other or different proof to establish them than that which is 
necessary to constitute a cause of action or defense in any other 
civil cause; nor is there anything in them which should require 
any stronger conviction, in the minds of the jury, of their having 
been established by the evidenee, than that which is required to 
maintain or defend any other cause of action in civil suits. Jd. 


FRONTIER BOND TAX. 


‘TAXES, 20, 21, 22. 


GRANT, 








LAND. 

SURVEY, 3, 7. 

l. A grant situated on or near the line of Burnett*s colony, and 
issued by George Antonio Nixon, commissioner for said colony, and 
outside its limits, as ascertained by measurement,—the boundary 
lines never having been determined,—would not, on that accoun\ 
be void for want of power in the commissioner to extend the title. 
Elliott v. Mitchell, 445. 
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2. The failure in the officers of the land office to delineate upon 
the maps in the office a grant on file in its archives, would not 
affect such grant in favor of a subsequent location, upon which a 
patent had been issued. Jd. 

3. The Governor of Tamaulipas had no authority to extend final 
title to land east of the Rio Grande, January 2, 1848, under the 
treaty of Guadalupe Hidalgo. State v. Bustamente, 320. 

4. The grant of such title by the Governor had no effect upon the 
rights of the grantee. Id. 

5. Evidence of a survey and such void grant, affords no evidence 
of title. There being no evidence showing that the title had its 
origin anterior to December 19, 1836, nor showing the right of claim- 
ant to the land, the evidence is insufficient under the act. Jd. 

6. Verbal evidence of the contents of the archives of the proper 
alealde, to the existence and contents of which the alealde having 
custody of the original archives should certify, is incompetent evi- 
dence of title founded on such record, Id. 

7. If the boundaries of a grant were marked upon the ground, or 
otherwise indicated in the grant, so that the land ean be identified 
with reasonable certainty, it is all that is required; it is not neces- 
sary to the validity of a grant that the lines should have been actually 
defined and marked by a scientific surveyor. Johns y. Schutz, 578. 

8. It will be presumed that the acts of officers of'a former Govy- 
ernment are within and not in excess of their authority ; so that a 
grant made by the authorities of El Paso, in 1827, of land within 
the town limits, coupled with possession under the grant up to the 
present time, is held sufficient to establish the prima-fucie validity 
of such grant as conveying title from the Government. Jd. 

9. A call fora line on ‘*the side of the north, at the foot of the 
hills, and leaving inside all that can be enltivated,’? must control a 
eall for a line ** taking the course from west to east.”? Id. 

10. See facts held sufficient proof of the locality of a line of a sur- 
vey at variance with a call for course and distance. Jd. 


GUARDIAN AND WARD. 





PROBATE MATTERS, 8. 

1. A sale was made by a guardian, of the land of his ward, in 
1867; in 1873, pending a controversy involving its title, the pur- 
chaser moved the court to have entered, nune pro tunc, on the mit- 
utes of the court, the judgment, which appeared, from the entries 
on the docket of the county judge, and from parol evidence offered, 
to have been rendered, confirming the sale: Held, That there was 
no error in overruling the motion. Calloway vy. Nichols, 327. 

2. In 1867, land was regularly sold, for a fair price, by a guardian, 
in obedience to an order of the Probate Court; the report of sale 
was duly returned, examined. and in fact confirmed by the court, 
which ordered the guardian to make a deed to the purchaser, which 
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GUARDIAN AND WARD—continued. 
facts were evidenced by eutries on the judge’s docket and by parol 
testimony, and the purchase-money was paid. In a suit between 
the heirs and the purchaser, involving title to the land, the jury was 
instructed to find for the heirs, unless it was shown by the record 
that the sale by the guardian was confirmed by the court in au order 
entered of record: Held— 

1. Though the guardian sold the land by virtue of a mere 
statutory power, and the ward would not be bound by his action, 
unless the sale was made in conformity with the statute, whether 
it was so made or not, depends on the action of the court upon 
the report of the sale, and not upon the evidence by which that 
action is to be shown. 

2. If the destruction of the record evidence, or the omissions 
or misprision of the clerk, is fatal to a title from an administrator 
or a guardian, no one would be safe in purchasing property 
sold by them. Such a rule would be injurious to the interests 
of estates, and would greatly diminish the price such property 
would bring when sold under an order of court. Jd. 


HANDWRITING. 
EVIDENCE, 22, 23, 24. 


HOMESTEAD, 

DEED OF TRUST. PARTITION, 1, 2. 

ESTATES OF DECEDENTS, 1. ‘TRESPASS TO TRY ‘TITLE, 13. 

1. Since the execution of a trust created by a trust-deed can only 
be enforced through the medium of the court, it follows that a sale 
thus effected would be a forced sale; and if the property conveyed 
by the trust-deed is a homestead, the Constitution prohibits it from 
being thus sold. From this, it results, that if the wife joined in the 
trust-deed to the homestead during her husband's life, and his estate 
should be insolvent, she is relieved, after his death, from a contract 
binding on her while her husband lived, and takes an absolute title 
to the homestead, notwithstanding the former unsatisfied incum- 
brance. McLane v. Paschal, 365. 

2. In April, 1859, I. P. and his wife, M. P., executed a deed of 
trust, to secure the payment of a debt, on property within the limits 
of the city of San Antonio, described as follows: ** Being the entire 
homestead of the said I. P. and M. P., and including about seven 
acres under a plank and paling inclosure, and being separated from 
the convent grounds, on the south, by a street, and bounded on thie 
ast by a street, and running between the land herein conveyed and 
the said convent grounds and the garden on the river, of the said I. 
P.and M. P.”” M. P., after the death of her husband, applied to 
the court to have ** the property mentioned in the inventory as the 
homestead—to wit, blocks 27 and 31, in upper San Antouio—set aSide 
to the use of the widow,”’ which, though resisted by the trustee, was 

43 
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done by order of the court, there being no evidence what particular 
property was oceupied as a homestead when the order was made: 
Held— 

1. When a party seeks to withdraw from the hands of the 
administrator, and the control of the court, a part of the prop- 
erty of an estate, it should be made to appear, from the inven- 
tory, or otherwise, not only that the party for whom the order 
is asked, is entitled to it, but the administrator, as the general 
representative of the estate, should be made a party. 

2. The extent and boundaries of the homestead should have 
been more definitely shown than was done in the application ; 
and the fact that the property claimed was, in truth, the home- 
stead, should have been established. 

3. The fact that a piece of ground was designated in the trust- 
deed as a garden, does not raise the necessary inference that it 
was a part of the homestead. 

4. The court erred in setting aside, as part of the homestead, 
the lot of ground designated asa garden. Id. 

3. The statutes make no distinction between separate and com- 
munity property, when it is made a homestead. Whether an estate 
is solvent or insolvent, property made a homestead under the Con- 
stitution and laws of the State, and being such at the decease of the 
husband, is left still as a homestead for the widow, and will continue 
to be her homestead as long as she needs and uses it for that pur- 
pose. Carter v. Randolph, 376. 

4. Thata widow has not occupied a homestead after her husband’s 
death for two years, is pot proof of abandonment. Id. 


INCHOATE RIGHT. 


LAND, 59, 61. 


INJUNCTION. 





1. Where the rights of a large number of persons are involved, or 
a multitude of suits may be avoided and great individual loss and 
damage prevented, a court of equity may interfere to prevent the 
collection of a tax, if its validity may be considered and determined 
by the court just as consistently with public policy before as after 
its collection. George v. Dean, 73. 

2. Although a tax collector would be a trespasser and subject to 
damages, if he should seize and sell property, for the collection of a 
valid tax, without a sufficient warrant for its collection, the invalidity 
of the assessment roll or process affords no sufficient ground for the 
interference of a court of equity, unless the party asking its aid is 
ready to do equity, by paying the amount of tax legally due from 
him. 

3. The property of the taxpayers of the county of Galveston had 
not been assessed upon the assessment rolls of the county for the 
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INJUNCTION—continued. 


year 1874, by precincts, as taxing districts, nor by school districts, 
nor were the names of the taxpayers arranged in alphabetical order 
on the precinet rolls, nor did the consolidated tax-roll, made by the 
justices after the completion of the assessment, show the precincts 
in which the property was situated : Held, To be mere irregularities, 
not affecting the liability to the tax legally levied. Jd. 


INNOCENT PURCHASER. 


PURCHASER, 4. 


INSURANCE. 








1. A partnership composed of three persons obtained a policy of 
insurance on a stock of goods for one year. The policy contained 
the following provisions, viz.: ** ‘This policy is not assignable, unless 
by consent of this corporation, manifested in writing; and in case of 
any transfer, by sale or otherwise, without such consent, this policy 
shall from thenceforth be void and of no effect.’? During the year, 
one of the three partners retired from the firm, selling his interest 
in the partnership to his copartners, after which, and while the 
business was being carried on by the remaining members of the firm, 
at the same place, the goods were destroyed by fire. Ina suit by 
the two remaining members of the firm to recover the amount of 
the policy : Held— 

1. That the sale by one partner to his copartuers of his interest, 
did not, on account of the proviso in the policy, release the 
company. 

2. Considering the scope, object, meaning, and spirit of the 
contract, such a sale and retirement of one of the partners is not 
such a chauge in the persons to the contract, and in the interest 
in the property lost, as to prevent a suit on the policy by the 
tirm as it existed when the loss occurred; and the proviso in the 
policy must be understood as intended to prevent only the 
‘sale? and ** transfer’’ of the proprietary interest of those with 
whom the insurers contracted, to others, with whom they hud 
not consented to contract. 

3. The insurance was intended to cover the mercantile stock 
of which the assured were proprietors, stored from time to time 
in the building in which that business was conducted, There 
was no substantial change caused by the sale by one partner 
to the others material to the risk, and clearly none within the 
intent of the proviso, 

4, Changes in a firm, of the character complained of by appel- 
lant, often occur from the death or bankruptcy of one of the 
parties; and it was the duty of the company, in view of the con- 
flicting opinions entertained by the courts of different States on 

the point involved, to make the stipulations of the policy so 
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plain as to leave no doubt of the intention. Texas B. & I. Co. 
v. Cohen, 406. 


ON REHEARING. 


2. The wording of the provision in the policy is such that it may 
be regarded as embracing both a stipulation against the assignment 
of the policy, and against a transfer of the property insured; but 
whether it referred to one or the other is immaterial, as the release 
by one partner to his copartners of his interest in the firm is neither 
such an assignment of the policy nor transfer of the property as was 
coutemplated by the stipulation in the poliey. Jd. 


INTEREST. 


PRINCIPAL AND AGENT, 4. 


INTERPRETER. 


DEPOSITIONS, 1, 2. 


JUDGMENT. 





JUDGMENT LIEN. PRESUMPTIONS, 2. 

JUDGMENT NUNC PRO TUNC. SURETY, 1, 2. 

JURISDICTION, 1, 2, 3, 4, 5, 6, TRESPASS TO TRY TITLE, 7. 
7, 8. VERDICT. 

MORTGAGE, 4. 

1. If the assignment of a judgment was only as collateral security 
for a debt due from the plaintiff in the judgment to the assignee, 
and the defendant in the jadgment has instituted proceedings to 
compel the allowance, in offset, of claims against the plaintiff, 
brought in good faith, in which proceedings the assignee had inter- 
vened, the assignee, after the payment of his debt, could not object 
to any offset which would be valid against the judgment plaintiff, 
not would his purchase of the judgment, pending the proceedings, 
give any additional right to oppose such set-off. Townsend v. 
Quinan, 1. 

2. An execution was levied on land in 1865, upon the dissolution 
and dismissal of an injunction; a writ of venditiont exponas was 
also issued on the judgment, which had been enjoined, which had 
been rendered in 1858, but which was left in force after the injune- 
tion had been dissolved: Held— 

1. That while the satisfaction of the last judgment, against 
the original defendants and their sureties, would have extin- 
guished the liability on the first judgment, until that was done, 
there was no inconsistency in both judgments remaining in 
force at the same time, for the security of the payment of the 
same debt; and the plaintiff was entitled to the benefit of the 
increased liability against the original defendants and their 
securities on the injunction bond as recovered in the last judg- 

ment. 
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2. An execution having issued on the last judgment, it was 
irregular to issue a venditioni exponas on the first judgment. 
Cook v. Sparks, 28. 

3. The land of one against whom judgment had been rendered, 
was levied on in 1865, and sold under a writ of venditionit exponas 
in 1874, which issued about nine years after the return of execution 
on which the original levy was made; but the judgment debtor died 
in 1868, and his widow was administering on his estate, independent 
of the control of the Probate Court, under a will probated before and 
at the time the writ issued. ‘The judgment creditor became the pur- 
chaser at the sheriff’s sale. On a motion made by the widow to set 
aside the writ of venditionit exponas, anid levy and sale of the land 
thereunder, after the return of the writ: Held— 

1. That though a motion to set aside the writ may not be 
entertained after its return, for a defect merely formal, yet, 
on a motion to set aside a levy and sale, the execution, and the 
circumstances under which it was issued, and the judgment on 
which it was based, as well as extraneous facts affecting their 
validity, could be inquired into by the court. ‘The writ and 
the return of sale were voidable as between the parties to the 
motion. 

2. It is no objection to the motion that it involves the ascer- 
tainment of facts outside of the record, upon which issue might 
be joined. 

3. Such a motion is now generally adopted in practice in 
place of, and is often in the nature of, a proceeding of audita 
querula, 

4. From a judgment rendered on such a motion, an appeal 
will be allowed, as on other final judgments. 

5. The writ of venditioni exponas having been issued after the 
death of the judgment debtor, and the property having been 
bought uuder it by the judgment ereditor, the judgment not 
having been revived against the executrix, there was no error in 
setting aside the writ and return of sale, vor is this conclusion 
affected by the fact that the executrix was administering the 
estate without control of the Probate Court. 

6. The question as.to whether a sale made by the officer under 
such a writ is void or voidable, diseussed. Jd. 

4, The fact that the defendant died before the rendition of the 
judgment under which the execution sale was made, is a matter 
attacking the judgment; and, in a collateral proceeding, when inter- 
posed to defeat an action of trespass to try title for land sold on such 
execution, will not defeat the action. Taylor v. Snow, 462. 

5. In trespass to try title, the defendant pleaded in reconvention, 
and asked for an affirmative judgment on his own title, and to re- 
move cloud; the court instructed the jury that if they should find 
in favor of defendant on his plea in reconyention, their verdict, in 
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substance, should be, ** We, the jury, find for the defendant the land 
in controversy, on the plea in reconvention ”’; but if they failed to 
find for defendant on that plea, the plaintiff having abandoned his 
suit, they would say, ** We, the jury, find for the defendant.’’ The 
jury returned the following verdict: ‘*We, the jury, find for the 
defendant, against the plaintiffs.°? On this verdict a judgment was 
rendered, that the title to the land was vested in defendant, and 
removing cloud caused by plaintiff's claim: Held— 

1. Though the verdict was not in the phraseology prescribed 
by the court, it must be regarded as a general verdict for the 
defendant, and not as responsive to the issue on the plea in 
reconvention. 

2. That in view of the charge of the court, the verdict did not 
warrant the judgment ; though it would have been sufficient to 
authorize it, had the special instructions, as to form in which it 
should be returned, not been given. Campbell v. Everts, 102. 

6. On the 30th of March, 1877, 2 motion was filed, by parties 
claiming land in privity with appellees, to vacate and annul a judg- 
ment rendered on the 28th of May, 1870, which reversed and reformed 
a judgment of the District Court, and to have the ease redocketed, 
as though no final judgment had been rendered. In support of the 
motion, it was shown by affidavits that two of the appellees were 
dead when the judgment was rendered, which fact had been sug- 
gested and noted on the minutes of the court before judgment; and 
that judgment was rendered without making the legal represent- 
atives of the deceased, parties. The records of the Supreme Court 
disclose that the cause was submitted to the Supreme Court by the 
parties two years after the suggestion of death: Held— 

1. On the adjournment of a term of court, at which a final 
judgment has been rendered in a previously-pending cause, the 
jurisdiction of the court over the case on its merits is exhausted. 
If there is an error in the judgment, and the court rendering it 
possesses no appéllate revisory power over its final judgment, 
the error can only be corrected by some superior tribunal, to 
which revisory power has been committed. 

2. When a judgment is based on facts which the court is war- 
ranted in presuming, from the record, to exist, and upon the 
existence of which the jurisdiction of the court or the validity 
of the judgment depends,—as, for instance, that an ostensible 
party to the proceeding was living, when he was, in fact, dead,— 
such judgment, whether absolutely void or voidable, may be set 
aside and corrected on a writ of error coram nobis by the court 
rendering it. 

3. But when the error is of law, though touching a matter of 
fact apparent upon the record, and assignable as error, and is 
directly passed upon or affirmed by the court, it can neither be 

reversed nor corrected on a writ of error coram nobis, nor by 
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motion after the adjournment of the term at which it was ren- 
dered; in such case relief can only be had, if at all, by appeal 
or writ of error to a superior and supervisory tribunal. 

4. A void judgment is a nullity, whether invoked before the 
tribunal which rendered it, or any other: and, though it may 
have been supposed by the court rendering it to exhaust its 
jurisdiction over the subject, will not, either in Jaw or facet. eur- 
tail the power of that court over matters supposed to have been 
determined by it, when its jurisdiction is afterwards properly 
invoked. 

5. A judgment in favor of or against a party who is dead, 
unless his death is shown by the record itself, is at most only a 
ground for avoiding the judgment, and does not render it abso- 
lutely void. Whether the same rule should not apply, even 
when the death is shown by the record, qguere ? 

6. The error of the Supreme Court set forth in the motion in 

this case, if error at all, was one of fact, and not of law, and it 
is within the power of the court, in such cases, on motion, sup- 
ported by affidavit, to revoke the final judgment and reeall the 
mandate of a former term, whether such judgment was abso- 
Intely void for want of jurisdiction, or voidable for error in fact. 
if such fact was unkuown to the court, or it can be supposed to 
have acted unmindful of it. (As to the correctness of this 
proposition, Associate Justice Moore expresses his doubts.) 
7. Whether the alleged error of the Supreme Court in render- 
ing the judgment in this case was one of fact or of law, an 
application to correct it comes too late, after a delay of seven 
years, especially when the counsel who make the motion were 
present in court at the rendition of the judgment, and made no 
objection to the submission of the ease, or its decisions. 

8. To sanction such laches by sustaining the motion, would set 
a dangeroiis precedent, which would be calculated to open the 
door to fraud. Milam Co. v. Robertson, 222. 


JUDGMENT LIEN. 

MORTGAGE, 4. 

TRESPASS TO TRY TITLE, 2, 3, 4. 

1. Under the act of 14th February, 1860, ‘to prevent judgments 
from becoming dormant, and to ereate and preserve judgment 
liens, a judgment recorded 23d November, 1865, became a lien upon 
the lands of the defendant in the county for four years, irrespective 
of other acts of diligenc@ in issuing execution, &e. Jackson y. Butler, 
423. 

2. A judgment recorded on 23d November, 1865, was a lien upon 
the lands of the defendant in the county unaffected by the defend- 
ant, or by his subsequent death. Although plaintiff, after the sale 
by the defendant, and his death, could not enforce the lien by exe- 
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eution or through the Probate Court, still he could subject the land 
to his lien by suit in the District Court against the purchaser, if 
brought within four years from the record of the judgment. Jd. 

3. The failure to issue execution within one year after the stay 
laws were declared unconstitutional, was not a release of the lieu 
established by the record of the judgment while the act of February 
14, 1860, was in force on the 23d November, 1865. Jd. 

4, In November, 1859, Wofford sold a tract of land to Mrs. Peck, 
giving a bond for title, on payment of the purchase-money, in four 
annual instalments. On the 7th of February, 1860, Wofford trans- 
ferred Mrs. Peck’s obligation to R.S. and E.S. Jemison. In April, 
1863, Mrs. Peck, for an expressed consideration of twelve thousand 
dollars, conveyed her interest in the land to R. S.and E. 8. Jemison, 
transferring Wofford’s title-bond. In October, 1860, judgment had 
been rendered in the county where the land is situate, in favor of 
W.G. Lane & Co., against Wofford, for 8797.44. and against Mrs. 
Peck, as garnishee, (in a suit brought Mareh 20, 1860,) for a like sum, 
which judgment was recorded. On the judgment against Mrs.@Peck, 
executions issued in Mareh and July, 1861, and in April and Febru- 
ary, 1868; under which last execution, and also under an execution 
against Wotford, the land was sold to Halbert for fifty dollars. The 
sale was publicly forbid at the time of sale by Jemison’s attorney. 
R. 8. Jemison went into bankruptcy, November, 1868, and placed 
on his schedule the undivided half of the land, with a note that it 
was claimed by J. L. Halbert. R.S. Jemison’s interest was sold on 
the 6th of July, 1869, at bankrupt sale, and bid off by E. 8. Jemison, 
under whose instructions the assignee conveyed the same to Amanda 
K. Jemison e# al., the wife and children of R. 8. Jemison, on July 
7, 1869; and, on the same day, E. S. Jemison conveyed to the same 
parties all his interest in the lands. ‘This suit had been brought by 
J. L. Halbert, in trespass to try title for the land, on February 6, 
1869. On the 29th of October, 1870, E. S. Jemison filed his dis- 
claimer of interest, and appellants, Amanda K, Jemison and her 
children, asked leave to be made parties defendant, setting up their 
claim to the land. On the above facts, a jury being waived, judg- 
ment was rendered for Halbert against Amanda K. Jemison and her 
children, for the land. On appeal: Held— 

1. While one who purchases during the pendeney of a suit in- 
volving title to the land bought, need not be made a party, but 
is bound by the decree against the person from whom he bought, 
there is no rule which will forbid making the purchaser from 
the defendant a party, at the will er with the consent of the 
plaintiff. 

2. Wofford had no interest in the laud when the judgment 
was rendered against him, to which a judgment lien could 
attach. He held the legal title only as a trustee for the holder 
of the obligation for the purchase-money ; nor had Mrs. Peck at 
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JUDGMENT LIEN—continued. 
that time any legal title, and the lien of the judgment against 
her only attached to her equitable right to demand title on pay- 
ment of the purchase-money. ‘The most that can be claimed for 
the purchaser under the execution against Mrs. Peck is, that he 
he aequired her equitable rights, aud may be entitled to be sub- 
rogated to the lien of the judgment creditor. 

3. The lien in the hands of the Jemisons was sufficient to 
support the deed from Mrs. Peck; the action of the parties was 
as effectual as a foreclosure suit against Mrs. Peck, and their 
voluntary action could, no more than a foreclosure suit and sale, 
operate to extinguish the lien of the Jemisons, or destroy its 
precedence. 

4. If, under regular foreclosure, the Jemisons had bought in 
the land, the holder of the junior lien, who was not a party to 
the proceeding, would not be precluded from having the land 
again sold, and the excess of the proceeds over the amount of 
the preferred lien applied to the payment of his debt; nor 
would the Jemisons thereby have lost their right to have their 
claim first paid. 

5. The suit being in trespass to try title, in which neither 
party exhibited a legal title, the equities of the defendants being 
superior, and the plaintiff having failed to make out a case au- 
thorizing him to disturb defendant’s possession, a judgment in 
favor of plaintiff was erroneous. Jemison v. Halbert, 180. 


JUDGMENT NUNC PRO TUNC. 
GUARDIAN AND WARD, 1. 


JUDICIAL KNOWLEDGE. 
LAND, 50. 


JURISDICTION. 


APPEAL BOND, 1, 2. LAND, 55. 
COUNTY CouRT, 1, 2, 3, 4. MANDAMUS, 1. 
JUDGMENT LIEN, 1, 2. 3. MORTGAGE, 4. 


1. On the 30th of March, 1877, a motion was filed, by parties claim- 
ing land in privity with appellees, to vacate and annul a judgment 
rendered on the 28th of May, 1870, which reversed and reformed a 
judgment of the District Court, and to have the case redocketed, as 
though no final judgment had been rendered. In support of the 
motion, it was shown by affidavits that two of the appellees were 
dead when the judgment was rendered, which fact had been sug- 
gested and noted on the minutes of the court before judgment ; and 
that judgment was rendered without making the legal representa- 
tives of the deceased, parties. The records of the Supreme Court 
disclose that the cause was submitted to the Supreme Court by the 
parties two years after the suggestion of death: Held— 
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1. On the adjournment of a term of court, at which a final 
judgment has been rendered in a previously-pending cause, the 
jurisdiction of the court over the case on its merits is exhausted. 
If there is an error in the judgment, and the court rendering it 
possesses 10 appellate revisory power over its final judgments, 
the error can only be corrected by some superior tribunal, to 
which revisory power has been committed. 

2. When a judgment is based on facts which the court is war- 
ranted in presuming from the record to exist, and upon the ex- 
istence of which the jurisdiction of the court or the validity of 
the judgment depends,-—as, for instance, that an ostensible party 
to the proceeding was living, when he was, in fact, dead,—such 
judgment, whether absolutely void or voidable, may be set aside 
and corrected on a writ of error coram nobis by the court ren- 
dering it. 

3. But when the error is of law, though touching a matter of 
fact apparent upon the record, and assignable as error, and is 
directly passed upon or affirmed by the court, it can neither be 
reversed nor corrected on a writ of error coram nobis, nor by 
motion after the adjournment of the term at whieh it was ren- 
dered ; in such ease relief can only be had, if at all. by appeal or 
writ of error to a superior and supervisory tribunal. 

4. A void judgment is a nullity, whether invoked before the 
tribunal which rendered it, or any other; and, though it may have 
been supposed by the court rendering it to exhaust its jurisdic- 
tion over the subject, will not, either in law or fact, curtail the 
power of that court over matters supposed to have been de- 
termined by it, when. its jurisdiction is afterwards properly 
invoked, 

5. A judgment in favor of or against a party who is dead, 
unless his death is shown by the record itself, is at most only a 
ground for avoiding the judgment, and does not render it abso- 
lutely void. “Whether the same rule should not apply even when 
the death is shown by the record, quere ? 

6. The error of the Supreme Court set forth in the motion in 
this case, if error at all, was one of fact and not of law, and it 
is within the power of the court, in such cases, on motion, sup- 
ported by affidavit, to revoke the final judgment and recall the 
mandate of a former term, whether such judgment was abso- 
lutely void for want of jurisdiction, or voidable for error in faet, 
if such fact was unknown to the court, or it can be supposed to 
have acted unmindful of it. .(As to the correctness of this propo- 
sition, Associate Justice Moore expresses his doubts.) 

7. Whether the alleged error of the Supreme Court in render- 
ing the judgment in this case was one of fact or of law, an ap- 
plication to correct it comes too late, after a delay of seven years, 
especially when, the counsel who make the motion were present 
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JURISDICTION —continued. 
in court at the rendition of the judgment, and made no objec- 
tion to the submission of the case, or its decisions, 

8. To sanction such laches by sustaining the motion would set 
a dangerous precedent, which would be caleulated to open the 
door to fraud. Id. 

Associate Justice Moore expressed it as his individual opinion — 

1. That it would be a strained and perverted construction of 
the language of the Constitution to say that the appellate power 
of the Supreme Court embraced its own judgments. 

2. That the final judgment of the Supreme Court upon the 
merits of a cause are as binding and conclusive on the Supreme 
Court, after the adjournment of the term at which it is rendered, 
in reference to the case as presented by the appeal or writ of 
error, as upon the court below. While this is true, the power 
of the court is not doubted to amend and correct its entries, on 
proper application, so as to make its judgment conform to its 
obvious intent, aud the facts of the case as shown by the entire 
record; or to correct clerical misprisions, or an entry made by 
fraud or mistake of a judgment never in fact rendered; or to 
revoke an absolutely void judgment, whether the fact is appar- 
ent on the face of the record, or is shown on motion supported 
by affidavit. 

3. Ifinjustice would sometimes result from the want of author- 
ity in the court to revoke its final judgments at a subsequent 
term for error in fact, this is equally true when the court has 
fallen into an error of law. 

4. The sole and entire scope and purpose of a writ of error 
coram nobis, is to revoke a previous judgment, on account of 
some matter of fact not shown by the record. If the fact relied 
upon to show the invalidity of the judgment is exhibited in the 
record, inasmuch as it there appears that the court has given an 
erroneous judgment upon the recerd, the error is of law, and 
not of facet; and inasmuch as the error to be assigned by the 
writ could not have been previously at issue, its truth may be 
denied by the other party. If denied, a trial by jury might be 
demanded, and the law makes no provision for such a trial 
before the Supreme Court. Milam County v.Rachel Robertson, 
222. 

2. The allowance by the Probate Court of a claim against an estate 
in the hands of exeeutors, with power under the will to administer, 
&e., is without jurisdiction, and void as against the estate. McLane 
v. Belvin, 493. 


LACHES. 
JURISDICTION, 
LAND, 7. 


7, 8. 
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CASES APPROVED, 3. PRE-EMPTION, 1. 
CONSTRUCTION, 1, 2, 3, 4,5,6,7. PROBATE MATTERS, 1, 2, 3, 4, 8. 
GUARDIAN AND WARD, 1, 2. RAILWAY COMPANY, 1. 


JUDGMENT, 2, 3. SERVITUDE, 1, 2. 

JUDGMENT LIEN. 1, 2, 3. STATS. CONSTRUED, 11, 12, 13. 
LIMITATION, 4, 11, 12, 13, 14. SURVEY. 

PARTITION, 1, 2, 3, 4, 5. TRESPASS TO TRY TITLE. 


1. W., who was entitled, as a colonist, to one-fourth of « league 
of land, entered into a written contract, in 1836, with R., by the 
terms of which R. was to locate W.’s certificate and procure a title 
to the one-fourth league of land, for which service W. was to make 
a title to one-half of the land to R. In 1868 the administrator of 
R.’s estate brought suit against the heir of W., and parties in pos- 
session of the land under him, for one-half of the land patented 
under the contract, and alleging that the certificate was not obtained 
until 1838 ; that it was first located on land embarrassed by a con- 
flicting claim, which location was abandoned; that it was afterwards 
located on the land in controversy by R., he (R.) paying fifty dollars 
for the privilege of securing that location; that patent was delayed 
by the conflicting claim of adjacent locators ; that the commissioner 
refused to issue patent until 1855; that neither W. nor his heirs ex- 
pressed dissatisfaction with the delay, but acquiesced in the location 
and enjoyed its benefits; that W. was sought for after patent issued, 
and could not be found; that the land remained unoccupied until 
1868, when the heirs sold it to F., who had notice of R.’s claim, 
when, for the first time, the contract made between W. and R. was 
repudiated by W.’s heir. On appeal from a judgment sustaining 
a demurrer to the petition : Held— 

1. When the heirs of the owner of a land certificate have 
received the benefit of its location by another party than the 
ancestor, under a contract with him for an interest in the land, 
equity will enforce the contract when there is no evidence of a 
surrender by the locator of his rights, or a culpable neglect to 
enforce them. 

2. The acquiescence of W. after the long delay of R., in the 
location as ultimately made, operated as a waiver of his right 
to object to complying with the contract on account of the 
delay. 

3. Under the facts as stated, R. could have enforced specific 
performance of the contract when the patent issued in 1855, 
and he then became the equitable owner of one-half the land. 

4. When the patent issued to W., the legal title vested in him 
in trust for the holder of his title-bond to R., to the extent of the 
locative interest; and the petition showed a sufficient excuse 
for not sooner seeking to enforce a conveyance of the legal title. 

5. Until some act done by W., repudiating the trust, limita- 
tion did not begin to run against R. 
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6. Ordinarily, when the holder of a title-bond has performed 
his part of the contract, ten years must elapse before the court 
will refuse him specific performance. 

7. During the suspension of the statutes of limitations, equity 
will follow the law, and will not, except for some equitable 
reason, hold a party guilty of laches for not seeking an enforce- 
ment of his equitable right during the suspension of the statute. 

8. Smith v. Hampton, 13 Tex., 463, discussed. 

9. That the contract was of ancient date, constitutes no valid 
objection to its enforcement in law or in equity. 

10, ‘The want of equity on the side of W.’s heir, as the case 
is presented by the petition, forbids a consideration of the ques- 
tion of R.’s delay in meeting the location, and requires that 
the lapse of time since the accrual of the cause of action should 
constitute the only test by which R.’s right to sue should be 
considered, 

11. The judgment of the court, sustaining a demurrer to the 
petition, was erroneous. Reed vy. West, 240. 

2. The ** Act to ascertain or adjudicate claims for land against 
the State, situated between the Nueces and Rio Grande rivers,” 
(Paschal’s Dig., art. 7068, &e.,) requiring that the claimant shall 
accompany his petition (seeking to establish such claims) ** with the 
titles, or evidences of titles, or right under which the same is held 
or claimed,” is complied with by filing secondary evidenee with 
the petition when the original cannot be procured. The State v. 
Cardinas, 250, 

3. A copy of a copy is not admissible in evidence, nor is a copy 
made and duly authenticated by an alealde in 1828, of a title of 
land exhibited to him and not forming part of the archives of his 
office, entitled to any standing as evidenee. Id. : 

4. Generally, it is the fact that a document is a record or archive 
of an office, that makes a copy certified to by the legal custodian of 
such record or archive, stand in the place of such original, where it 
is shown to be lost or cannot be produced. Id. 

5. See testimony held insufficient to establis: a document pro- 
dueed as a copy of an original archive. of which it purports to be ¢ 
copy. Id. 

6. Foriegn judgments should be authenticated (1) by an exempli- 
fication under the great seal, (2) a copy proved to be correct, (3) the 
certificate of an officer authorized by law, which itself must be 
properly authenticated, although, if these modés of proof be beyond 
reach, other testimony inferior in its nature might be received. 
But where there is no cause shown for not resorting to the regular 
mode of proof, it is incompetent to prove by parol the existence and 
purport of such record of foreign judgment. Jd. 

7. When a testimonio, which is an original copy issued contem- 
poraneously with the making of the protocol, and is the evidence of 
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LAND—continued. 
title given to the grantee, is offered in evidence, it is required to be 
accompanied by evidence of its genuineness. Jd. 

8. It would therefore follow that a second certified copy, issued 
and certified, at a later date, by the keeper of the archives. should be 
supported by confirmatory evidence of the genuineness of the grant. 
Id. 

9. It seems that a commissioner, appointed by the District Court, 
by consent of parties, and required to take the testimony in Eng- 
lish, may be his own interpreter, and reduce answers given him in 
a foreign language to English, and so certify such answers. Td. 

10. The District Courts have not the power to appoint, to take 
depositions, any one not authorized by the general laws of the State 
to take them. Id. 

11. It is not competent to prove a record still in existence, by oral 
testimony, as a means of establishing a title of record, in lieu of the 
ordinary mode of proving records. Jd. 

12. Without some specific designation on the part of the tract that 
was recovered in the judgment of affirmance, when only a part of 
the tract was recovered, the surveyor would have no legal direction 
in making a survey preparatory to the patent, as required by the 
law authorizing suit, under the act of August 15, 1870; and it seems 
that where title was shown to a definite number of leagues out of a 
larger survey, the plaintiff should show where the excepted purt is 
situated. Id. 

13. It is the obvious intent of the law under which this suit was 
instituted, to benefit the parties interested, by a confirmation of 
grants, either perfected or commenced and progressed with to an 
extent that would reasonably have insured its consummation, had 
there been no change of Government. Jd. 

14. Such confirmation is not obnoxious to the Constitution of the 
State, (of 1869,) providing that “the Legislature shall not hereafter 
grant lands to any person or persons, nor shall any certificates of 
land be sold at the General Land Office, except to actual settlers 
upon the same, and on lots not exceeding 160 acres.’? (Const. of 
1869, art. 10, see. 6.) Id. 

15. The statute under which suit is brought requires the evidences, 
&e., of title to be filed with the petition, and only authorizes suit by 
the © grantor, heir, or legal assignee of any grant of land emanating 
from the Spanish or Mexican Governments, showing its origin pre- 
vious to the 19th of December, 1836." This language would, ordi- 
narily, import a paper title of some kind, capable of being filed in 
court with the petition ; so that, as prescription could not be so evi- 
denced, it cannot be held that the statute affords any aid to a title 
claimed by preseription. Jd. 

16. A right as against the Government might have acerued under 
the Spanish and Mexican Governments, under which the party in 

possession might defend his right to the land by prescription, as 
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LAND—continued. 
against a subsequent grantee of the same land; but it does not follow 
that such party is entitled to aid from the statute, which, by its 
terms, is inapplicable. Id. 
17. An instrument certified to by the officer of a foreign govern- 
ment, which purports to give extracts taken from the archives of his 
office, and which also contains, in the language of the officer, de- 


scriptive recitals of other matters, which he alleges are contained in 
said archives, cannot be used as evidence when the recitals in the 
instrument to which the certificate is attached are necessary to make 
intelligible the extracts from the archives. The State vy. Cuellar, 295. 

18. ‘Though the practice has prevailed of permitting intelligent 
Mexicans, who are not lawyers, to testify in relation to the laws of 
Spain and Mexico in suits involving title to lands, such evidence is 
only valuable as showing the contemporaneous construction given to 
such laws, and beyond this is valueless, when introduced to show 
what constitutes title. Jd. 

19. Where a grant from the Government of Spain or Mexico, to 
land now situated in Texas, has been lost or destroyed, parol evi- 
dence is admissible to show the existence of and contents of the 
original grant, from which preserved extracts offered in evidence 
were taken. Jd. 

20. See facts held insufficient to authorize a confirmation of title 
under an *“*Act to ascertain and adjudicate certain claims to land, 
against the State, situated between the Nueces and Rio Grande 
rivers,”? approved August 15,1870. Jd. 

21. A translation, made by one appointed by the Governor, of an 
act or grant contained in the archives of Reynosa, Camargo, Mier, 
and Guerrero, in Mexico, and Laredo, in Texas, under the authority 
of the act of April 24, 1771, (Paschal’s Dig., art. 5826.) though de- 
posited in the land office, does not constitute an archive thereof. Jd. 

22. See opinion descriptive of land held insufficient in a suit to 
confirm title. Jd. 

23. Whatever aid long possession may give to one claiming title, 
it is not, of itself, sufficient, under the act of August 15, 1870; 
(2 Paschal’s Dig., art. 2068 ;) and the title which it can aid, whether 
perfect or imperfect, must be established by the ordinary rules of 
evidence applicable to the proof of proper titles, unless it can be 
shown to be impracticable, from the loss or destruction of records 
and papers pertaining to it. Jd. 

24. That part of Texas on the lower Rio Grande, and between it 
and the Nueces, was, by act of Congress of the Republic, December 
19, 1836, declared a part of Texas. This, however, was under the 
actual jurisdiction of Tamaulipas, save Corpus Christi and parts 
along the Nueces, until annexation, December 29, 1845. The arti- 
cles of annexation did not fix the boundaries. April 29, 1846, the 
Legislature of Texas reiterated the claim of ‘l'exas to the Rio Grande 
as its western boundary. ‘The treaty of Guadalupe Hidalgo, Febru- 
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ary 2, 1848, between the United States and Mexico, established the 
Rio Grande as the boundary between the two nations, and the juris- 
dietion of ‘l'exas over this territory was acceded to by the ** Compro- 
mise Act,”’? on September 9, 1850, by act of Congress. The State vy. 
Sais, 307. 

25. By the treaty of Guadalupe Hidalgo, it was stipulated that the 
civil rights of Mexicans within the territory ceded to the United 
States, as they then existed under the laws of Mexico, should be 
protected by the United States. Jd. 

26. As one of several statutes, the act of August 15, 1870, was to 
ascertain What land the State should recognize as justly belonging 
to individuals, whether the titles from the former government were 
perfect or imperfect, and to have them surveyed, mapped, and pat- 

, ented, but not to interfere with any superior rights which might 

have been acquired previous to the passage of the act. Jd. 

27. ‘This act authorized the original grantee, heir, or assignee of 
any Spanish er Mexican grant having its origin previous to Decem- 
ber 19, 1836, to land between the Rio Grande and Nueces rivers, 
and below a designated line, to tile a petition to the District Court 
of ‘l'ravis county, which should contain a full description of the land 
claimed and its boundaries, accompanied with the titles, or evidence 
of title, or right under which it is held. The District Court was re- 
quired to investigate the same in aceordance with the laws of nations, 
the laws, usages, and customs of the government from which the 
claim is derived, and the principles of equity applicable thereto, and 
to give judgment confirming the same when the title is perfect, or, 
if imperfect, when the same would have matured into a perfect title 
under the laws of such government, provided said title or right was 
founded in good faith. Jd. 

28. This act does not seek to defeat any title that can be main- 
tained under the general laws of the State without the aid of the 
statute. — Id. 

29. ‘To obtain the relief contemplated in the statute, a substantial 
compliance with the statute providing it is required. Jd. 

30. ‘To obtain such recognition of right provided by this statute, 
there must have been some part of the title perfected sufficient to 
establish the right of the claimant as a persou entitled, and the land 
selected, with locality, boundaries, and extent identified, in such 
shape as that, if not a perfect title, it would be at least evidence of 
aright capable of being filed with the petition. Jd. 

31. ‘The rules of evidence of the right to be established must con- 
form to the laws of the State as in other cases. Id. 

32. A claimant may rely on the validity of his tithe under the laws 
of this State, including the treaty of Guadalupe Hidalgo, which is 
binding as a law, without availing himself of the benefits of suit 
under this act. Jd. 


33. The decree No. 24 of the Congress of 19th October, 1833, 
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granted lands on certain conditions to inhabitants of Camargo, Mier, 
&c. The ayuntamientos of each jurisdiction were required to ascer- 
tain and certify to the qualification af applicants, which, when given 
to the interested party, authorized him under the laws and customs 
applicable to the acquisition of land, through the alealde of his juris- 
diction, to have the land selected and applied for, inspected, valued, 
and surveyed, after notifying adjoining proprietors. The proceedings 
-were all minutely put down in writing. including a plat of the sur- 
vey, and recorded in the office of the alealde, a duplicate of which 
was given to the party as a history of the initiatory proceedings of his 
title, and styled an expediente. Jd, 

34. The expediente was by the party interested transmitted to 
the Governor, with money to pay for the land according to the valu- 
ation; and thereupon the Governor extended the title under the 
seal of the State. and directed the alealde to put him in possession 
formally. Jd. 

35. Possession being given, and the proceedings written out, re- 
corded, and attached to the previous proceedings, constitute, in 
such-case, a complete title. Jd. 

36. The’ copy of all of these proceedings in the office of the alealde, 
styled the protocol, corresponded with the copy certified and given 
to the interested party, styled the testimonio; both are duplicate 
originals, evidencing the title to the land. Jd. 

37. These steps correspond with the Texas land-system, aud are 
analogous to the certificate, survey, and patent under the subsequent 
land-laws of the State of Texas. Id. 

38. The absence of the final act of possession and extension of 
complete title, the expediente having been forwarded to the Gov- 
ernor, aud the money at which the land was valued having been paid, 
would not affect the validity of a claim originating anterior to De- 
cember 19, 1836. Jd. 

39. A copy of the expediente, certified to be correct by the alcalde 
succeeding, with assisting witnesses, the official signature of the 
aléalde and witnesses being proven, and it being shown that he was 
authorized to give such copy, an examined copy of the same being 
also offered: Held, Sufficient evidence of the expediente. Jd, 

40. It is the duty of the court to know and follow the law existing 
in any part of the present limits of the State at the time and under 
which a title to land was acquired, Jd. 

41. Where one government succeeds another over the same terri- 
tory, in which rights of real property have been acquired, the former 
government is not a foreign government, whose laws must be proved 
in the courts of the succeeding government. Jd. 

42. The law authorizing this suit required that the claimant should 
accompany the petition with the title, or evidences of title, or right 
under which the land is held or claimed. The title or evidences 
required to be filed with the petition are the muniments of title, 
44 
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whether perfect or imperfect, that had been issued to the original 
grantee, in whose name the patent was to be issued, upon a con- 
firmation of the grant. Villareal vy. The State, 319. 

43. It was not, therefore, fatal to the right of petitioners that 
they failed to file evidence of the transfers under which, as assignees, 
they claimed. Such documents should be filed a reasonable time 
before the trial, so that their genuineness and validity might be 
inquired into. Id. 

44, 'The purpose of the act, in requiring the transfers, was only to 
protect the State from being sued by a person who had no interest 
in the land. Id. 

45. The Governor of ‘Tamaulipas had no authority to extend final 
title to land east of the Rio Grande, January 2, 1848, under the treaty 
of Guadalupe Hidalgo. The State vy. Bustamente, 320. 

46. The grant of such title by the Governor had no effect upon the 
rights of the grantee. Id. 

47. Evidence of a survey and such void grants afford no evidence 
of title. There being no evidence showing that the title had its 
origin anterior to December 19, 1836, nor showing the right of claim- 
ant to the Jand, the evidenee is insufficient under the aet. Jd. 

48. Verbal evidence of the contents of the archives of the proper 
alealde, to the existence and contents of which the alealde having 
custody of the original archives should certify, is incompetent evi- 
dence of title founded on such record. Id. 

49. The act of August 15, 1870, contemplated that the right sought 
to be confirmed should be a right to land whose ‘situation, bound- 
aries, and extent ’’ could be described in the petition ; and a survey, 
as part of the proceedings towards acquiring the land, was necessary. 
The State v. Sarnes, 323. 

50. Ayuntamiento means town council. Id. 

51. Unless the proceedings had advanced far enough to establish 
the right of the party to Jand, and a survey fixing its situation, &c., 
previous to December 19, 1836, it Was not such a right as was per- 
mitted to be confirmed by a suit under this act of 1870. Id. 

52. The 8th section of the act of 1870, requiring another survey, 
is to identify the land previously surveyed by appropriate calls, in 
connection with other surveys, so that it ean be platted.on the 
county maps in the land office. Jd. 

53. This could not be done from the Mexican surveys, each of 
which was ideutified by calling for a place, and sometimes by calling 
for an adjoining tract by its name. Id. 

54. A certificate of the Secretary of State, in the State of 'Tamau- 
lipas, on May 11, 1831, that, in a list of names of persons who had 
denounced lands as recognized by the Government, there was one 
as follows: *‘ Without survey on the other side of the Rio Grande. 
Sitios 4. The citizen Santiago Vela, in the estancia of said Ygnacio. 
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City of Guerrero, 14th February, 1831,’°—is of itself no part of the 
proceedings in a title to land. The State vy. Vela, 325. 

55. Verbal testimony of the existence and contents of an expe- 
diente as part of a title to land claimed in proceedings under act of 
August 15, 1870, held incompetent. Jd. 

56. A grant situated on or near the line of Burnett’s colony, and 
issued by George Antonio Nixon, commissioner for said colony, and 
outside its limits, as ascertained by measurement,—the boundary 
lines never having been determined,—wonld not, on that account. 
be void for want of power in the commissioner to extend the title. 
Elliott v. Mitchell, 445. 

57. ‘The failure in the officers of the land office to delineate upon the 
maps in the office a grant on file in its archives, would not affeet 
such grant in favor of a subsequent location, upon which a patent 
had been issued, Jd. 


LAND CERTIFICATE. 
COMMISSIONER OF GENERAL PROBATE MATTERS, 3. 
LAND OFFICE, 1. ‘TRESPASS TO TRY TITLE, 6. 
LOCATIVE INTEREST, 1. 


LEVY. 

PURCHASER, 4. 

1. The sheriff is not required to take possession of land when lhe 
makes a levy, as he must of personal property, nor does he put the 
purchaser in possession. He is, therefore, not required to go upon 
land to levy an execution upon it. The levy of an execution upon 
land does not of itself disturb the possession of the defendant occu- 
pying it, nor does it operate a satisfaction of the judgment on which 
the execution was issued, until after a sale of the Jand for a suffi- 
cient amount. Cavanaugh v. Peterson, 197. 

2. A defective entry of a levy does not vitiate a sale of land (there 
being a valid judgment, execution, and sheriff’s deed) when the 
purchaser had no notice of, and did not participate in, any fraud in 
making the levy. Id. 


LICENSE. 
TAXES, 8. 9, 10. 


LIEN. 
DEED OF ‘TRUST, 1. 2. 3. 4, 5. PRE-EMPTION, 1. 
JUDGMENT LIEN, 4. PURCHASER, 4. 


MORTGAGE, 3. 
1. A vendor of lands, who has executed his bond for title, on 
payment of the parchase-money, has pliced the purchaser in posses- 
sion, and lms transferred or collected the notes for the purchase- 
money, retains the lega] title simply as trustee, aud has no interest 
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in the land subject to exeeution. His creditor, who attaches land 
in this condition, in which the debtor has no interest in fact, acquires 
no lien, unless it be by virtue of the registration laws. Catlin v. 
Bennatt, 165. 

2. Under the registration laws of this State, (Paschal’s Dig., arts. 
4988, 4989.) unless title-bonds are reeorded, they are void as to cred- 
itors of the vendor who acquire liens without notice, and as to sub- 
sequent purchasers without notice. Id. 


LIMITATION. 


LAND, 4, 6, 7. 

PROBATE MATTERS, 7. 

1. See case where a decision below was erroneously rendered, 
upon the defense of limitation, and the judgment sustained, because 
of insufficiency of evidence establishing a trust which was sought to 
be enforced. Dean v. Crenshaw, 10. 

2. See facts held sufficient as a defense against an action, good if 
brought promptly, and before intervening equities had attached. Jd. 

3. The statute of limitations cannot be interposed in bar to an 
action upon an open account concerning merchandise between mer- 
ehant and merchant, though none of the items of the account bear 
date within two years before the institution of the suit. Whittlesey 
v. Spofford, 13. 

4. Though it is manifest that one who has been in adverse posses- 
sion, with all of his improvements, on a large tract of land belonging 
to another, for the period of ten years, cultivating, using, and en- 
joying the same, (Paschal’s Dig., art. 4623.) thereby acquires title to 
six hundred and forty acres, including his improvements, yet the 
statute which confers this right is so meager in its provisions, that it 
will receive no construction beyond this, except as directly appli- 
cable to pertinent facts arising in acase. Questions which may arise 
under that statute, not yet decided, are the following : 

1. If a person, while improving his own land, should by acci- 
dent or design place a fence a few yards over his own line, on 
the land of another, so as to include a strip which he cultivates 
for ten years with his own field, shall this result in fixing a 
boundary between the two tracts, of in the aequisition of six 
‘hundred and forty acres of land belonging to another, when the 
fence was placed there? Must the six hundred and forty acres, 
if he be entitled to it under the statute, include all of his im- 
provements, or only such portion as extends over on the adjoin- 
ing tract? 

2. If one should settle, and improve without title, near the 
corners of four sections of land, belonging to diflerent parties, 
and, after inclosing, retain possession of adversely, and culti- 
vate for ten years, in one field, a few acres on each section, does 
he thereby acquire, if suits should be brought for the trespass 
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by the four owners of the tracts, six hundred and forty acres 
from each? Mooring v. Campbell, 37. 

5. Whatever aid long possession may give to one claiming title, it 
is not, of itself, sufficient, under the act of August 15, 1870, (Pas- 
chal’s Dig., art. 2068); and the tithe which it can aid, whether perfect 
or imperfect, must be established by the ordinary rules of evidence 
applicable to the proof of proper titles, unless it can be shown to be 
impracticable, from the loss or destruction of records and papers 
pertaining to it. The State vy. Cuellar, 295, 

6. A title-bond, whether the purchase-money be paid or not, save 
as against the vendor, is title, or color of title, if connected with the 
sovereignty of the soil, under which a defendant may maintain his 
defense under the statute of limitation of three years. Llliott v. 
Mitchell, 445. 

7. A break in the occupancy between tenants of a mouth’s dura- 
tion will not be considered an abandonment of the possession, neither 
is such break material, nor will it destroy the continuity of a posses- 
sion otherwise complying with the requisites of the statutes of limit- 
ation. Id. 

8. A petition by one partner, alleging the proposed duration of a 
partnership, but showing that the matters passed into the hands of 
a receiver before the close of the agreed term, and seeking recovery 
against another partner, on partnership account, and filed more than 
two years after the date the partnership matters passed into the 
hands of the receiver, will be held barred by limitation. Lockhart 
v. Lytle, 452. 

9. The exemption from suit, given by the three years’ statute of 
limitations, is not lost by a temporary break in the possession subse- 
quent to the completed term of adverse possession; and, without 
determining whether the elder title is extinguished, or that the 
matured junior tithe may or may not be abandoned, so that the 
holder of the elder title, on regaining his possession, or in a contest 
with one not in privity with the junior tithe, would have his rights 
unaffected, it is decided that the exemption from suit given by thie 
fifteenth section of the statute of limitations, can be pleaded as a 
defense by one in possession in privity of estate, though with discon- 
nected possession with one who had such three years’ possession 
under the statute. Hrhard vy. Hearne, 470. 

10. Suit was brought, in 1871, against an administrator whose 
intestate, it was alleged, had executed, in 1846, the following instru- 
ments: ** Borrowed and received from William Eborn, nine hundred 
dollars, which I promise to return when called for, with interest. 
February 3, 1846. (Signed) Thomas Eborn.”’ ‘* Received of Wil- 
liam Eborn, six thousand five hundred dollars, which I promise to 
invest in lands, or return the same when ealled for, with interest. 
May 14, 1846. (Signed) Thomas Eborn.’’ The petition alleged 
that the money had been received on both instruments, by the obli- 
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gor, with the understanding that he should go West and invest the 
same in lands for William Eborn, and if he failed to do so, the 
money should be returned, with interest; that soon after the last 
instrument was executed, the obligor left North Carolina, in which 
State the transaction occurred, and was not heard from thereafter 
until 1870. The statute of limitations of four years was pleaded as 
a defense: Held— 

1. The receipt for nine hundred dollars, borrowed to be re- 
turned ‘* when called for,’’ created a cause of action from its 
datefand against it the statute ran from the time of its exe- 
cution. 

2. Against the receipt for six thousand five hundred dollars, 
the statute began to run after the lapse of a reasonable time 
within which to apply the money as required; and after the 
lapse of such time, no demand was necessary. 

3. The claim was not an express trust. but must be regarded 
as & moneyed demand, barred by limitation, in the absence of a 
sufficient acknowledgment within four years before the institu- 
tion of the suit. 4 

4. The averment that the maker of the instruments left soon 
after their execution, and that his whereabouts was not known 
to the holder of the obligation until 1870, does not make out 
such a case of fraud as constitutes an exception to the statute 
of limitations, there being no express charge of fraud, nor any 
allegation that efforts were made to ascertain his place of resi- 
dence. 

5. The mere removal of a debtor, without communicating to 
his creditor the place of his new domicile. does not constitute 
such a frand as will stop the running of the statute. born v. 
Zimpelman, 503. 

11. Continuous possession is not interrupted when there is only a 
short and reasonable time during which there was no actual occu- 
paney between the outgoing and incoming of parties whose joint 
possession is required to complete the bar of the statute; so a rea- 
sonable time must ordinarily intervene between the date of the deed 
and its record, and the change of possession in conformity with the 
title of record. ‘This necessary and reasonable interval will not de- 
prive parties of the protection of the statute in the one case, any 
more than tlie other. De La Vega v. Butler, 529. 

12. An interval of seven days between the execution of a deed 
and its record, will not break the continuity of possession under a 
recorded deed, where the adverse possession of both grantor and 
grantee in the deed is required to make the term of five years 
under the statute. Jd. 

13. The fact that a defendant, in possession, claims title under a 
grant to the plaintiff, does not estop defendant from pleading limit- 
ation as a bar. The defendant entering under a deed, holds for 
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himself, and not for a remote vendor or the original grantee of the 
land. Jd. 
14. See facts held sufficient. to support the defense of five years’ 
limitation. Jd. 


LOCATION AND LOCATIVE INTEREST. 

LAND, 1-12, 67. 

1. W., who was entitled, as a colonist. to one-fourth of a league of 
land, entered into a written contract. in 1836, with R., by the terms 
of which R. was to locate W.’s certificate and procurt a title to the 
one-fourth league of land, for which service W. was to make a title 
to one-half of the land to R. In 1868 the administrator of R.’s estate 
brought suit against the heir of W., and parties in possession of the 
land under him, for one-half of the land patented under the con- 
tract, and alleging that the certificate was not obtained until 1838 : 
that it was first located on land embarrassed by a confiicting claim, 
which location was abandoned; that it was afterwards located on 
the land in controversy by R., he (R.) paying fifty dollars for the 
privilege of securing that location ; that patent was delayed by the 
conflicting claim of adjacent locators ; that the commissioner refused 
to issue patent until 1855; that neither W. nor his heirs expressed 
dissatisfaction with the delay, but aequieseed in the location and 
enjoyed its benefits; that W. was sought for after patent issued, 
and could not be found; that the land remained unoecupied until 
1868, when the heirs sold it to F., who had notice of R.’s claim, when, 
for the first time, the contract made between W. and R. was repu- 
diated by W.’s heir. On appeal from a judgment sustaining a 
demurrer to the petition : Held— 

1. When the heirs of the owner of a land certificate have re- 
ceived the benefit of its location by another party than the an- 
cestor, under a contract with him for an interest in the land, 
equity will enforce the contract when there is no evidence of a 
surrender by the loeator of his rights, or a culpable neglect to 
enforce them. 

2. The acquiescence of W. after the long delay of R., in the 
location as ultimately made, operated as a waiver of his right 
to object to complying with the contract en account of the 
delay. 

3. Under the facts as stated, R. could have enforced specific 
performanee of the contract when the patent issued in 1855, 
and he then became the equitable owner of one-half the land. 

4. When the patent issued to W., the legal title vested in him 
in trust for the holder of his title-bond to R., to the extent of 
the locative interest ; and the petition showed a sufficient excuse 
for not sooner seeking to enforce a conveyance of the legal title. 

5. Until some act done by W., repudiating the trust, limita- 
tion did net begin to run against R. 
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6. Ordinarily, when the holder of a title-bond has performed 
his part of the contract, ten years must elapse before the court 
will refuse him specific performance. 

7. During the suspension of the statutes of limitations, equity 
will follow the law, and will not, except for some equitable rea- 
son, hold a party guilty of laches for not seeking an enforcement 
of his equitable right during the suspension of the statute. 

8. Smith v. Hampton, 13 Tex., 463, discussed. 

9. That the contract was of ancient date, constitutes no valid 
objection to its enforcement in law or in equity. 

10. The want of equity on the side of W.’s heir, as the case 
is presented by the petition, forbids a consideration of the 
question of R.’s delay in meeting the location, and requires that 
the lapse of time since the accrual of the eause of action should 
constitute the only test by which R.’s right to sue should be 
considered. 

11. The judgment of the court, sustaining a demurrer to the 
petition, was erroneous. Reed vy. West, 240. 

2. B furnished C with three land certificates, one for a league and 
two for a league and labor each, under a contract between them, by 
which he was to locate, survey, and procure patents on the certifi- 
cates, in consideration of which C was to receive a locative interest 
of one-fourth of the three leagues and two labors. C located, sur- 
veyed, and returned to the land office the three certificates, with the 
surveys thereof, and received patents on two of the surveys ; but the 
third was not patented, because the certificate was invalid. In a 
suit between the parties to adjust their interests in the land to which 
patents had issued, the amount of land to which C would have been 
entitled, out of all three of the surveys, was set aside to him as his 
interest in the two which were patented : Held— 

1. C was not entitled to the decree as rendered, unless his 
eontract was entire and indivisible. 

2. C’s contract was severable, and not entire and indivisible. 
It was a contract for the joint acquisition of land, by the loca- 
tion of the certificates, and not for acquiring the corresponding 
number of acres in a botly. 

3. There was nothing in the contract to show that the certifi- 
cates could or would be located adjoining each other, or, if they 
were, that the surveys would be of uniform value, or that the 
patents would be obtained at the same time. 

4. The most that C can claim in reference to the certificate 
not patented is, that B shall compensate him for the damage he 
has sustained by the failure of B to furnish a valid certificate. 

5. That damage must be ascertained by the rules applicable 
to settlements between those engaged in a joint enterprise for 
mutual profit, when expenses have been ineurred by one on the 
faith of something agreed to be done by the ether. Under these 
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LOCATION AND LOCATIVE IN TREREST—continued. 
rules, the measure of C’s damage, in the absence of bad faith on 
the part of B, would be the amount expended by C in locating 
and surveying his void certificate, and the reasonable value of 
his time and labor while thus engaged. 

6. ‘The measure of damages, as between vendor and vendee, 
in case of failure of title to land, is not applicable. A contract 
for the joint acquisition of the public domain is not a contract 
for the sale and purchase of land, and is not an agreement 
within the statute of frauds. Smith v. Crosby, 121. 

MANDAMUS. 

1. The party injured bya neglect of ministerial duty by the clerk, 
may also maintain an action for damages thereby sustained ; or he « 
may, by a suit in the nature of a mandamus, compel the officer to 
perform the neglected duty. If the latter remedy be resorted to, the 
clerk is a necessary party, and often the only proper party, against 
whom it should be invoked, and though he may have no personal 
interest in the performance of the act sought to be enforced by 
mandamus, his right of appeal from the judgment rendered against 
him exists, Moore v. Muse, 210. 

2. A clerk who issues a writ of supersedeas in a cause pending in 
error in the Supreme Court, in which the writ-of-error bond was 
executed for a sum which was not equal to double the value or 
amount of the judgment, order, or decree upon which the writ of 
error was obtained, acts in plain violation of a positive command 
laid upon him by the statute, and may be compelled, by mandamus, 
to issue the proper process to enforce the judgment from which the 
writ of error was prosecuted. Id. 

3. The District Court has no jurisdiction, by writ of mandamus or 
otherwise, to control the action of the Commissioner of the General 
Land Office in the issuance of railroad certificates. G. B. & C. 
N.-G. R. W. Co. v. Gross, 428. 

4. Bledsoe rv. International R. R. Co., 40 Tex., 537, affirmed, Id. 

5. Ihe District Court has no power over the Comptroller in the 
discharge of the duty imposed on him as one of the heads of de- 
partments, under the Constitution, Chalk y. Darden, 438. 


MANDATORY AND DIRECTORY. 
CONSTITUTIONAL LAW, 7. 


MEASURE OF DAMAGES. 
LOCATIVE INTEREST, 1. 
1. The measure of damages on the failure to take up a lien upon 
a tract of land, is the amount of the lien, and not the value of the 
land lost, if the value of the land. exceeds the lien. JZ’ homas v. 
Hammond, 42. 
2. In an action for unlawfully overflowing the lands of plaintiff, 
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MEASURE OF DAMAGBS—continued. 


in which defendant pleaded that the suit was wrongfully instituted, 
and brought for the purpose of vexing the defendant, his attorneys* 
fees form no part Of his right to damages, upon the jury finding 
against the plaintiff. Salado College v. Davis, 131. 

3. Nor do losses resulting from a failure it defendant to sell his 
land, oceasioned by the unsuccessful suit to abate his use of water 
privileges, form any part of the damages for which relief is given. 
Id. 

4. An act which does not amount toa legal injury, cannot be 
actionable because it is done with a bad intent. Jd. 


MERCHANT. 


The statute of limitations cannot be interposed in bar to an action 
upon an open account concerning merchandise between merchant 
and merchant, though none of the items of the account bear date 
within two years before the. institution of the suit. Whittlesey v. 
Spofford, 13. 


MORTGAGE. 





DEED OF TRUST, 1, 2, 3, 4,°5. 

TRESPASS TO TRY ‘TITLE, 13. 

1. It is no objection to a mortgage, under which title to land is 
claimed, when the mortgage is offered in evidence, that it was vot 
recorded within three months after its execution, when the contro- 
versy is between parties to the mortgage. The statute (Paschal’s 
Dig., art. 4986) makes the mortgage valid as between the parties to 
it, whether recorded or not. Cavanaugh v. Peterson, 197. 

2. A purchaser at a sale under a decree foreclosing a mortgage 
upon land, the legal and equitable title fo which appeared from the 
recorded evidence of title to be in the mortgagor, acquires title, and 
is not affected by the fraud of the mortgagor in procuring his title, 
of which the mortgagee had no notice at the time the mortgage was 
executed. Notice of fraud in the acquisition of title by the mort- 
gagor, brought home to the purchaser before the purchase on fore- 
closure, will not affect his title, if the mortgage was valid in every 
respect, and the mortgagee had no notice.of the fraud when he 
accepted the security offered by the mortgage. Jd. 

3. When a mortgage of land has been reeeived in good faith by 
the mortgagee, without any notice of a defect in the mortgagor's 
title, the fact that the mortgage was not recorded until after a suit 
was brougiitt against the mortgagor by his vendor to set aside the 
conveyance to the mortgagor for fraud, cannot affect the validity 
of the mortgage lien, when the vendor had acquired no new rights 
to the land in the interval before recording, and had not been in- 
duced by a want of notice.of the mortgage to alter his position in 
regard to the land. Jd. 

4. Though the statute provides that a mortgage on land shall be 
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foreclosed in the county where the land is situated, it does not follow 
that a judgment of foreclosure would be void if the mortgage were 
foreclosed in another county. « The jurisdiction of the District Court 
being general, a judgment rendered by it, foreclosing a mortgage 
on land, though the land be not in the county in which the judg- 
ment is rendered, is binding and conclusive as between the parties 
to it, to the full extent of what is decreed, until appealed from or 
set aside. Id. 

5. A bona-fide judgment creditor, without any notice of the equi- 
ties of other parties, may sell land levied on, and if his judgment is 
rendered in another county from that in which the land is situated, 
the lien attaches by the levy of execution, and a purchaser with 
notice at a sale under said execution acquires a good title. Id. 


MOTION. 
CLERK OF CouURT, 1, 2. 


NEW TRIAL. 
PARTITION, 5. 
“PRACTICE IN District Court, 5, 6. 
PRACTICE IN SUPREME COURT. 4. 


NON EST FACTUM. 

EVIDENCE, 4. 

1. The holder of a promissory note, to which non est factum was 
pleaded, established, by evidence, that D. C. H. & H., by whom the 
notes purported to have been executed, had been partners until 
within a few months before the date of the note ; that, in carrying 
on their partnership, they had many dealings with the plaintiff, to 
whom the notes purported to have been executed ; that they were 
indebted to plaintiff on open account to the amount for which the 
note was given; that the note was executed by C., in the name of 
the firm of D. C. H. & H., in settlement of partnership accounts : 
Held— 

1. That facts were sufficient to warrant the inference that the 
partnership was continuing at the date of the note, and conse- 
queutly to prove, prima facie, its execution by each and all the 
members of the firm by C. 

2. While it is true that after the dissolution of a partnership, 
the members thereof cannot create obligations which will bind 
the firm, or change the character or form of those already exist- 
ing, still it devolves on them to give actual notice to those with 
whom the firm has had dealings; and any act done within the 
scope of the partnership, by one of the members, after its disso- 
lution, and before actual notice of dissolution to those with whom 
said firm had been dealing, is binding upon all the members of 
such firm, 
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3. Partnership notes import, at law ; although it is otherwise 
in equity, a joint, and not a joint and several obligation. Davis 
v. Willis, 154. 

2. The exclusion of a plea of non est factum, where there remained 
a plea denying the partnership alleged as maker of the draft sued 
on, is not such error as will require revision. The denial of the 
partuership put plaintiff upon proof of the execution as against 
defendant. Alexander v. Lewis, 481. 

3. A plea of non est factum may be made by an agent of the 
administrator; and may be made by an heir, with consent of the 
administrator as such agent, even when the administrator may be 
unwilling to make the necessary affidavit. Hborn vy. Zimpelman, 
504. 


NOTARY PUBLIC. 





There is no statute conferring on notaries public a general 
power to administer oaths and take affidavits. Such a power is not 
one of the incidents of the office of notary public, under the law- 
merchant, and, as it is not, by the statutes of l'exas, conferred on 
notaries of other States, an instrument purporting to be an affidavit, 
executed before a notary public of another State, by an appellant, 
stating an inability to give bond, with security, for costs, is not an 
affidavit, within the meaning of the statute. Jenks v. Jenks, 220. 


NOTICE. 
MORTGAGE, 2, 3. REGISTRATION, 1, 2, 3. 
PARTNERSHIP, 1, 4. 'TRESPASS TO TRY TITLE, 13. 


1. A duplicate original deed, executed according to the forms of 
the civil law, before a colony empresario, and deposited in his office, 
was not notice of the sale to subsequent purchasers. Littleton v. 
Giddings, 109. 

2. Notice of an unrecorded deed to one interested with a subse- 
quent purchaser in the purchase, but whose name does not appear 
in the subsequent conveyance, is notice to the subsequent purchaser 
to whom the conveyance is made. Id. 

3. A purchaser of land, who before the purchase had notice of 
facts which should have put a prudent man on inquiry to ascertain 
if a fermer conveyance had been made by his vendor, does not meet 
the requirement that he shall prosecute with reasonable diligence an 
inquiry to learn the truth, by merely examining the record of con- 
veyances in the county where the land is situated, and inquiring of 
the vendor himself, when an inquiry among the vendor’s neighbors 
would reveal the former conveyance. If an inspection of the record 
should constitute sufficient inquiry, no other notice than the record 
of the deed would be available. If inquiry of the vendor himself 
would be sufficient, his denial of the former conveyanee would rarely 
be wanting. Id. 
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NOTICE—continued. 

4, Registration laws disenssed. Taylor vy. Harrison, 454. 

5. The record of a deed duly acknowledged or proved for record 
is, by the statute, notice to subsequent purchasers and ereditors, of 
such facts as they would have learned from the record, had they ex- 
amined it. Jd. 

6. Such notice does not extend to facts which, by an examination 
of the record, a prudent man might have been put upon inquiry to 
ascertain, and which were not contained in the record. Id. 

7. The record of a deed duly executed and recorded, without the 
authentication, is imperfect. The authentieation is a necessary part 
of the record. | Such omission is fatal to the effect of the registry, 
and such imperfect record is not notice. Id. 


ORDER OF SALE. 
PROBATE MATTERS, 3. 8. ° 


OVERFLOW, 

It was the duty of the court to instruct the jury as to the meaning 
of the word overflow, in the suit involving the meaning of a contract 
prohibiting the overflow of certain springs; and if the waters of the 
springs, in the place where they issued from the ground, at the date 
of the deed containing the inhibition, were flowed over, or impeded 
by the higher waters of the dam, this was a violation of the restric- 
tion. Salado College v. Davis,.131. 


PAROL EVIDENCE. 

EVIDENCE. 

1, An agreement which may or may not be performed within 
twelve months, is not required by the statute of frauds to be in 
Writing; it must appear from the agreement itself that it is not to 
be performed within twelve months, in order to come within the 
statute. JThomas v. Hammond, 42. 

2. Where written instruments form part of a more comprehensive 
transaction, the terms of which are not attempted to be expressed 
in writing, parol testimony as to such parts of the transaction as 
were not reduced to writing is admissible. Jd. 

3. A parol agreement, by which the purchase-money notes were 
to be deposited with an attorney, and from the proceeds of such 
notes outstanding liens against the land deeded to the maker of the 
notes were to be taken up and discharged, may be shown, in defense 
of an action upon such notes. Such au agreement is so far distinet 
from and collateral to that part of the contract reduced to writing, 
as to allow of its establishment by parol evidence, Jd. 


PARTIES. 
HOMESTEAD, 1, 2. 
INJUNCTION. 
TRESPASS TO TRY TITLE, 1. 
1. As it is for the interest of the defendant, and not an absolute 
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PARTIES—continued. 


requirement of the law, that actions upon such contracts should 
be brought in general against all of the joint contractors, yet if 
defendants, who are sued, fail to take advantage of the omission in 
due time, and in the proper manner to enforce their right, they 
cannot afterwards complain. Davis vy. Willis, 154. 

2. The non-joinder of a joint obligor as defendant, should be 
pleaded in abatement, unless it appears in the petition that the 
party omitted is living, in which case a formal plea in abatement is 
unnecessary, as it would only be a reiteration of matter alleged by 
the plaintiff. Jd. 

3. When the non-joinder of a joint obligor as defendant is, by the 
petition, alleged to be on account of the death of such joint obligor, 
and he is in fact living, the non-joinder cannot be taken advantage 
of by the defendants who are sued, except by pleading in abatement 
the fact that he is living. Jd. 


PARTITION. 
HOMESTEAD, 3, 4. 
1. Ina suit, by chiidren of a former marriage against the widow 

and children of the second marriage, for partition, when it is ad- 
mitted in the petition that the-property is community, no issue can 
arise as to whether the property was community or separate prop- 
erty. Harris v. Reed. 523. 

2. In such a suit, the homestead, and property exempt from forced 
sale, will not be taken into partition. Jd. 

3. When land has been conveyed, by deed, as an advancement, 
and, on partition, the heir seeks to show that the advancement was 
previously made by parol for the purpose of reducing the amount 
to be charged, the date of the deed will be taken as the date of the 
advancement, in the absence of satisfactory evidence of the prior 
parol gift. Jd. 

4. It was not error, in such a case, to allow the widow and others 
(defendants) to testify to payments made, of debts of the estate, 
without their producing receipts. Id. 

5. Where the evidence upon the material issues is directly con- 
fiicting, and each side well sustained by testimony, the verdict will 
not be set aside. Id. 


PARTNERSHIP. 

INSURANCE. 

Non Est FAcCTUM, 2. 

1. ‘The holder of a claim against a partnership has a legal right to 
have his claim established against the estate of the deceased partner, 
and, in the ordinary course of administration, his claim will be paid 
pari passu with other claims of the same class, without regard to 
the distinction between partnership aud individual claims. Higgins 
v. Rector, 361. 
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PARTNERSHIP—continued. 





2. When a joint creditor has to resort to equity to reach the estate 
of the survivor, a court of equity will seek to secure equality amongst 
the creditors. But equity does not interfere with legal rights, even 
for the purpose of producing equality. Jd. 

3. Where there is no partnership fund, and no solvent partner, 
the separate creditor is entitled to no preference, even when the 
assets are equitable. Id, 

4. The holder of a promissory note, to which non est factum was 
pleaded, established, by evidence, that D. C. H. & H., by whom the 
notes purported to have been executed, had been partners until 
within a few months before the date of the note; that in carrying 
on their partnership, they had many dealings with the plaintiff, to 
whom the notes purported to have been executed: that they were 
indebted to plaintiff on open account to the amount for which the 
note was given; that the note was executed by C., in the name of 
the firm of D. C. H. & H., in settlement of partnership accounts : 
Held— 

1. That facts were sufficient to warrant the inference that 
the partnership was continuing at the date of the note, and 
consequently to prove, prima facie, its execution by each and 
all the members of the firm by C. 

2. While it is true that, after the dissolution of a partnership, 
the members thereof cannot create obligations which will bind 
the firm, or change the character or form of those already exist- 
ing, still it devolves on them to give actual notice to those with 
whom the firm has had dealings ; and any act done within the 
scope of the partnership, by one of the members after its disso- 
lution, and before actual notice of dissolution to those with 
whom said firm had been dealing, is binding upon all the mem- 
bers of such firm. 

3. Partnership notes import, at law,—although it is otherwise 
in equity,—a joint, and not a joint and several obligation. 

4, As it is for the interest of the defendant, and not.an abso- 
Inte requirement of the law, that actions upon such contracts 
should be brought in general against all of the joint contractors, 
yet if defendants, who are sued, fail to take advantage of the 
omission in due time, and in the proper manner to enforce their 
right, they cannot afterwards complain. 

5. The non-joinder of a joint obligor as defendant, should be 
pleaded in abatement, unless it appears in the petition that the 
party omitted is living, in which ease a formal plea in abate- 
ment is unnecessary, as it would be only a reiteration of matter 
alleged by the plaintiff. 

6. When the non-joinder of a joint obligor as defendant is, 
by the petition, alleged to be on account of the death of such 
joint obligor, and he is in fact living, the non-joinder cannot be 
taken advantage of by the defendants who are sued, except by 
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PARTNERSHIP—continued. 


pleading iu abatement the fact that he is living. Davis vy. 
Willis, 154. 

5. An action for contribution of expenditures incurred by a part- 
ner for the use of the partnership, without going into a settlement 
of the partnership accounts, cannot be maintained, at least, without 
a special agreement, or a separation of the transaction from the part- 
nership accounts. Lockhart y. Lytle, 452. 

6. A petition by one partner, alleging the proposed duration of a 
partnership, but showing that the matter passed into the hands of a 
receiver before the close of the agreed term, and seeking recovery 
against another partner, on partnership account, and filed more 
than two years after the date the partnership matters passed into 
the hands of the receiver, will be held barred by limitation. Jd. 

7. It is competent for the members of a partnership to provide, by 
agreement, for its continuance after the death of one or more of its 
members ; parties dealing with such partnership would be charge- 
able with notice of the death and of the terms of the agreement for 
continuation of the firm, so far as affects the estate of the deceased 
member. Alexander vy. Lewis, 481. 

8. As by operation of law a partnership is dissolved by the death 
of any of its members, any agreement taking the partnership out of 
this rule must be shown distinctly and by evidence satisfactory. Id. 

9. An agreement between two partners for the continuance of 
their partnership after the death of one, would not be proof of its 
existence after a new partnership was formed, by taking into the 
firm another member with whom no such agreement was had. Jd. 

10. The acts of the survivor in furtherance of the partnership busi- 
ness, With the aid and consent of the executors of the deceased mem- 
ber, would not render the general assets of the estate of the deceased 
liable for the debts incurred in the partnership after the death of 
such member. Id. 


PATENT. 


TTRESPASS TO TRY TITLE, 6. 


PENSIONS. 


CONSTITUTIONAL LAW, 2, 3. 


PHOTOGRAPHS. 





EVIDENCE, 22, 23, 24. 


PLEADING. 
ABATEMENT, 1, 2. PARTITION, 1. 
AMENDMENT, 1. PRACTICE, 9. 
HOMESTEAD, 1, 2. STATUTES CONSTRUED, 2, 6. 
Non Est Factuy, 2. ' ‘TRESPASS TO TRY TITLE, 6, 10, 11. 


1. Under the plea of not guilty, the defendant, in an action of 
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PLEADING—continued. 
trespass to try title, may set up any defense applicable to the action, 
but he cannot, without some further plea, obtain affirmative equi- 
table relief. Catlin vy. Bennatt, 165. 

2. The exemption from suit, given by the three years’ statute of 
limitations, is not lost by a temporary break in the possession sub- 
sequent to the completed term of adverse possession ; and, without 
determining whether the elder title is extinguished, or that the 
matured junior tithe may or may not be abandoned, so that the® 
holder of the elder title, on regaining his possession, or in a contest 
With one not in privity with the junior title, would have his rights 
unaffected, it is decided that the exemption from suit given by the 
fifteenth section of the statute of limitations can be pleaded as a 
defense by one in possession in privity of estate, though with dis- 
conneeted possession with one who had such three years’ possession 
under the statute. Hrhard v. Hearne, 470. 

3. The rule that a defendant in trespass to try title, who pleads 
specially, setting up title to himself, will be confined in his defense 
to the title set up by him, is not changed by the fact that the 
special plea begins with a denial that plaintiff ever had any 
right or title to the land in controversy, for that would only be, in 
etfect, a repetition of the plea of general denial. Custard v. Mus- 
grove, 217. 

4. A petition, seeking to recover on bonds and interest thereon, 
issued by the city of San Antonio, under the 12th section of the said 
uct of September 5, 1850, is subject to demurrer; and the action of 
the court below, sustaining such demurrer and dismissing the suit, 
is affirmed. Giddings v. San Antonio, 548, 


POLICE REGULATION. 
STATUTES CONSTRUED, 24. 


POLICY OF INSURANCE. 
INSURANCE. 


POSSESSION. 
LIMITATION, 7, 9, 11, 12, 13, 14. 
STATUTES CONSTRUED, 20. 
POWER. 

DEED OF TRUST, 2. 

EXECUTOR, 1, 2, 3. 4, 5, 6. 

1. If a grantor has power to sell, and sells, his vet will pass title, 
whether he refers te the power or not. His act would pass his own 
amd the interest of his principal. Hough v. Hill, 148. 

2. A power committed to two or more persons, unless it otherwise 
appear from the instrument by which it is delegated, is properly 
executed only by the joint act of ali, or of all who have aecepted the 
trust. Giddings v. Butler, 535. 

45 
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POWER—continued. 

3. When a trust is executed by one of several joint executors, 
with the consent and approbation of the others, or when the others 
subsequently ratify a sale made by one under the trust, the act of 
the single executor will be regarded in equity as biuding upon the 
estate. Jd. 

4. A deed made by one of several executors, authorized by will to 
act independent of the control of the Probate Courts, if authorized 


by the coexecutors, and approved by them when made, is merely ' 
an irregular and imperfect execution of the power, which will be 
aided in equity. Id. : 


5. Courts of equity may enforce specific performance of a parol 
sale of land, or hold executors and trustees bound by acts of estoppel, 
where their power is unshackled and coupled with an interest. Jd. 

6. The exceptions recognized above are as well settled as the rule 
that a joint power must be executed by the joint act of the trustees 
or executors, Id. 


PRACTICE. 

PRACTICE IN DISTRICT COURT. 

PRESUMPTION, 3. 

1. Where the defendant has the affirmative of the issue on trial, 
he has the right to introduee in evidence, in rebuttal, anything 
which is in direct answer to that produced on the part of the other 
party. Markham vy. Carothers, 21. 

2. In this State the usual practice has been that ‘‘the party is 
only required to make a prima-facie case in opening, and may, 
reserve confirmatory proof, in support of the very points made in the 
opening, till he finds on what point his opening case is attacked, 
and then fortify it on these points. Id. 

3. In an action for the recovery of damages for an alleged trespass 
on property, the unlawful conversion of the property by the defend- 
apt was proved; but there was no evidence of its value. The jury 
estimated its value from their judgment alone, and returned a ver- 
dict accordingly: Held, That this was error; the evidence must 
furnish the standard for the value of the property converted. 
Mooring v. Campbell, 37. 7 

4. Where exceptions are made to an answer, becanse setting up 
an agreement void under the statute of frauds, in the absence of an 
express averment in the answer that the agreement is verbal, it will 
not be so presumed, and such exceptions are properly overruled. 
Thomas v. Hammond, 42. 

5. Nor can such exceptions be urged on appeal, in the absence of 
a bill of exceptions, showing that the testimony, when offered, was 

objected to. Id. 

6. When non est factum is pleaded in a note for which a recovery 
is sought, the plaintiff is not restricted by the plea of the practice 
of the courts to a particular order for the introduction of the testi- 
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PRACTICE —continued. 


mony, on which he relies to prove the execution of the note. If the 
plaintiff proves all the facts necessary to make out his case, the 
defendant cannot complain’ of the order in which the evidence is 
presented to the jury, unless it can be shown that the order in which 
it was introduced, tended to mislead and embarrass the jury. Davis 
vy. Willis, 154. 

7. The depositions taken in another suit of a witness examined, 
cannot be read in evidence to impeach such witness, unless, on his 
examination, his attention previously had been called to his declara- 
tion so sought to be introduced. Alexander vy. Lewis, 481. 

8, Section 195, of Probate’ Law of 1870, referred to proceedings 
ou the probate side of the court, and not to ordinary suits in the 
District Court. EHborn v. Zimpelman, 504. 

9. Plea of non est factum may be made by an agent of the adminis- 
trator; and may be made by an heir, with consent of the adminis- 
trator as such agent, even when the administrator may be unwilling 
to make the necessary affidavit. Jd. 


PRACTICE IN DISTRICT COURT. 








CHARGE OF COURT. PRACTICE, 8, 9. 

CLERK OF CouRT. 1, 2, 3,4. PROBATE MATTERS, 8. 
EVIDENCE, 4. _ STATUTES CONSTRUED, 7. 
LAND, 52, 53. TRESPASS TO TRY TrrLE, 10, 11. 


1. The following charge was given toa jury: ** The witness who 
swears positively that a certain state of facts is true is entitled to 
more weight than half a dozen others who cannot swear positively, 
but who testify that they do not believe them to be true”: Held, 
That it was a charge upon the weight of evidence and prohibited by 
statute (Paschal’s Dig., art. 1464); that it was an unnecessary and 
improper interference with the province of the jury—a gratuitous 
aid tendered to them, and should never appear in the charge of a 
court. Sparks v. Dawson, 138. 

2. In an action of trespass to try title against several defendants, 
in which some of the defendants set up title as against the other 
defendants, and were permitted to take judgment by default against 
such defendants, who do not appeal, the plaintiff, having lost his 
suit, cannot complain, on appeal, of such action of the court in 
regard to the rights of the defendants. Hough v. Hill, 148. 

3. The fact that deeds forming part of the plaintiff’s chain of title, 
in an action of trespass to try title, may have been admitted improp- 
erly, over objection to their acknowledgment, &c., when the judg- 
ment was for defemlants, is no ground for affirming the judgment 
against plaintiff; having the right, upou the objections being sus- 
tained, to prove their execution, he should be allowed the opportu- 
nity todo so. Jd. 

4, Where a deed has been admitted by the court, and there is no 
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PRACTICE IN DISTRICT COURT—continued. 


PR 


PR 





evidence putting its validity in issue, it is error for the court to sub- 
mit the validity of such deed to the jury. Id. 

5. While it is competent for the District Court to entertain a 
motion for new trial after two daysfrom the judgment, at the same 
term, yet its refusal to grant a new trial on such motion will not be 
revised, unless when clearly wrong. Linn vy. Le Compte, 440. 

6. Unless it be made to appear that counsel for an absent party 
were forced to trial, where the absent party claims the benefit of a 
eonsent to postpone, in motion for new trial, in support of the action 
of the court it will be inferred that his counsel went voluntarily into 
the trial. Id. 


ACTICE IN SUPREME COURT. 


PRACTICE IN DISTRICT COURT, 5. 

1. That a judgment was rendered in the court below upon an im- 
material issue, where the record shows that it was correctly decided, 
will not be ground of reversal. Dean v. Crenshaw, 10. 

2. The decisions of the Supreme Court on a proposition of law, 
which has been repeatedly announced by the court as at present 
constituted, will not be varied in deciding a case on appeal which 
had been before on appeal, and which, after being reversed, was 
tried and decided in accordance with an opinion of the Supreme 
Court as then constituted, at variance with more recent deeisions. 
Meyers v. Dittmar, 373. 

3. The doctrine, that a proposition of law, once announeed in a 
particular case, on appeal to the Supreme Court, becomes the law 
of that case on a second appeal, though the law may have been 
differently construed in the meantime, though sanctioned by high 
authority, has never been approved by this court. Jd. 

4. Though the issue, on which improper evidence was admitted, 
is immaterial, yet, if it be so intimately connected with a material 
issue that it cannot be known whether it did not affect the finding 
of the jury on the material issue to appellant’s prejudice, the case 
will be reversed. Eborn vy. Zimpelman, 504. ’ ‘ 
EEMPTION. 

1. Under the statute, a patent cannot be obtained by a preémptor 
to the land ocenpied by him, until he shall have established, in the 
manner pointed out by the statute, that he occupied and improved 
the land for three years; and a settler upon public domain who un- 
dertakes to sell the land which had been oceupied by him less than 
three years, as a preémptor, before his sale and abandonment of it, 
acquires no lien on the land to seeure the note given for the pur- 
chase-money as against its purchaser who afterwards acquired title 
from the State. Palmer vy. Chandler, 332. 

2. Suit was instituted against two defendants. One accepted ser- 
vice of citation. On the other, citation was served by the sheriff. 
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PREEMPTION—continued. 
The name of the defendant accepting service and of the sheriff was 
the same: Held, On error, if the absence of testimony, it will not 
be presumed, from the identity of name, that the sheriff was the 
same person who, as defendant, accepted service. A judgment by 
default against both defendants in such case affirmed. Waller v. 
Edmonds, 468. 

3. Where exceptions are made to an answer, because setting up 
an agreement void under thie statute of frauds, in the absence of an 
express averment in the answer that the agreement is verbal, it will 
not be so presumed, and such exceptions are properly overruled. 
Thomas v. Hammond, 42. 


PRESCRIPTION. 

1. That a river-crossing upon a public road has been used for over 
thirty years, is amply sufficient to authorize the presumption that 
the right to it had been granted to, or otherwise acquired by, the 
public. Hudson vy. Cuervo L. & FE. Co., 56. 

2. The statute under which suit is brought requires the evidences, 
&ce., of title to be filed with the petition, and only authorizes suit by 
the ** grantor, heir, or legal assignee of any grant of land emanat- 
ing from the Spanish or Mexican Governments, showing its origin 
previous to the 19th of December, 1836.’’ This language would, or- 
dinarily, import a paper title of some kind, capable of being filed in 
court with the petition; so that, as prescription could not be so 
evidenced, it cannot be held that the statute affords any aid to a title 
claimed by prescription. State v. Cardinas, 251. 

3. A right as against the Government might have accrued under 
the Spanish and Mexican Governments, under which the party in 
possession might defend his right to the land by prescription, as 
against a subsequent grantee of the same land; but it does not fol- 
low that such party is entitled to aid from the statute, which, by its 
terms, is inapplicable. Jd. * 


PRESUMPTIONS. 
GRANT, 8. 
PRACTICE IN DISTRICT CoURT, 6. 
PROBATE MA'BYERS, 2. - 


PRINCIPAL AND AGENT. 

CouNTY CouRT, 2, 3, 4. 

1.. When, by the terms of a contract between a principal and his 
agent, it is stipulated that the agent should receive ten per cent. on 
the entire amount of sales made by him, and that if the principal 
should resume control, so that the agency would cease, then the 
agent should be paid **in proportion to the services rendered by him 
previous to the closing of his connection with their business,”’ it was 
error to instruct the jury, in a suit by the agent whose ageney had 
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PRINCIPAL AND AGEN'T—continued. 


been so terminated, that he was entitled to recover whatever the 
evidence might show that his services actually performed were rea- 
sonably worth. MeCormick v. Bush, 191. 

2. When, under such a contract, the agent did not render the 
entire service for which ten per centum was agreed to be paid, and 
there was no evidence before the jury, on the trial of the suit brought 
by the agent, which would enable them. to know what proportion 
the services rendered bore to those which would have been rendered 
had the entire service been performed, no verdict could properly be 
rendered in the ease. Id. 

3. In a suit by an agent against his principal, to recover compen- 
sation on account of sales made for the principal under a contract, 
by which the agent bound himself to sell to no one, except such as 
were reputed in their neighborhood to be responsible for the amount 
they would contract to pay, it is incumbent on the agent, in the 
absence of evidence that the money was colleeted, to establish that 
the articles were sold by him to men of that character. Jd. 

4. The act of December 17, 1861, allowing interest upon accounts, 
when coustrued with reference to other acts passed at the same 
session of the Legislature, and in the light of the situation of the 
country at the time of their enactment, allowed interest on accounts 
previously contracted, to be computed from the tirst day of January, 
after the enactment of the law, as well as upon aecounts that might 
be thereafter contracted. Id. 


PROBATE MATTERS, 





ESTATES OF DECEDENTS, 1. 

1. Under the laws in force in 1840, the Probate Courts had power 
to grant letters of administration on the estates of persons who 
were not “inhabitants of or resided in the county at the time of 
their decease.’? Though this conclusion, as an original proposition, 
might be questioned, if based alone on a construction of the act of 
December 20, 1836, entitled ‘‘An act organizing the inferior courts, 
and defining the power and jurisdiction of the same,” 
ness is deduced from legislative enactments prior to 1840, in which 
the power is impliedly recognized, and on the contemporary and 
practical construction of the powers of the Pfobate Court. Pleas- 
ants v. Dunkin, 343. 

2. It is no objection to the validity of an administration, under 
which title is claimed.in a collateral proceeding, that the petition for 
letters of administration contained, with reference to the death of 
the party on whose estate letters were asked, only the averment 
that the petitioner ** verily believed that D. had departed this life.” 
Such a petition was sufficient to admit evidence of his death, and it 
must be presumed that the court did not act without being satisfied 
of the fact. It would be most unsafe to make the validity of an ad- 
ministration depend on the sufticieney of the petition for letters. Id. 


its correct- 
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PROBATE MATTERS—continued. 








3. ‘The validity of an order of sale of a land certificate, made by 
the Probate Court in 1840, did not depend on the regularity of the 
bond, or a compliance with all of the regulations prescribed in the 
Civil Code of Louisiana, A bona-fide purchaser was protected by 
the decree of the court, if it had jurisdiction; and a decree of sale 
would not have been an absolute nullity, even if the court had 
omitted to appoint an attorney to represent absent heirs. Id. 

4, Oi: the 3d of Mareh, 1840, the act regulating the duties of 
Probate Courts (Hart. Dig., art. 995, ef seq.) had not yet gone into 
effect, and a conveyance then made by a judge of probate to a 
purchaser at an administrator’s sale, ordered by him, in which was 
recited the order of sale, the sale, and the payment of the purchase- 
money, and which was executed with witnesses, was the appro- 
priate evidence of an administrator’s sale under the laws then in 
force. Id. 

5. Where, by will, three executors were appointed, with authority 
to administer without control of the court of probate, and all qualify 
as such, it is incompetent for two of such executors to allow a claim 
against the estate. McLane y. Belvin, 493. 

6. The allowance, by the Probate Court, of a claim against an 
estate in the hands of executors, with power, under the will, to 
administer, &e., is without jurisdiction, and yoid as against the 
estate. Id. 

7. The original petition being upon an allowed claim, not men- 
tioning the original demand on which the claim was based, did not 
stop limitation as to the original demand as a cause of action ; limit- 
ation ran against it until, by amendment, it was set up in the peti- 
tion. Id. 

8. An order for sale of lands of a minor was made July 2, 1873, 
upon petition of a ereditor, who had obtained an order against the 
estate for the payment of his debt. Notice of the application for 
sale was made by publication in ‘*'The Daily Herald,”’ on the 31st 
of May, and in **The Weekly Herald,’’ June 7, 14, 21, and 28, 1873. 
On appeal: Held— 

1. The order, having been made without notices having been 
duly posted, as required by the act of 27th May, 1873, (Paschal’s 
Dig., art. 5703,) was not authorized, 

2. That such citation was defective under the old law, (Pas- 
chal’s Dig., art. 5703,) requiring publication ‘‘ouce a week for 
four weeks successively ’’ in a newspaper, 

3. Such order of sale should have been preceded by an order 
ascertaining the want of funds, &e. 

4. The appearance of the guardian to resist the order of sale 
did not cure the want of the statutory notice. Simpson v. 
Mitchell, 572. 

9. Discussion of mode of procedure by creditor, to subject lands of 
a minor to the payment of debts, through the Probate Courts, Id. 
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PROMISSORY NOTES. 

A rule which would require the maker of a note to act after its 
maturity, and before payment, with reference to the equitable rights 
attaching to it in the hands of every one who may have had it by 
assignment, would be destructive of the negotiability of such instru- 
ments. Long v. Walker, 173. 


PROTOCOL. 

1. The decree No. 24 of the Congress of 19th October, 1833, 
granted lands on certain conditions to inhabitants of Camargo, Mier, 
&c. The ayuntamientos of each jurisdiction were required to as- 
certain and certify to the qualification of applicants, which, when 
given to the interested party, authorized him under the laws and 
customs applicable to the acquisition of land, through the alealde of 
his jurisdiction, to have the land selected and applied for, inspected, 
ralued, and surveyed, after notifying adjoining proprietors. The 
proceedings were all minutely put down in writing, including a plat 
of the survey, and recorded in the office of the alealde, a duplicate 
of which was given to the party asa history of the initiatory pro- 
ceedings of his title, and styled an expediente. The State vy. Sais, 
308. 

2. The expediente was, by the party interested. transmitted to 
the Governor, with money to pay for the land according to the val- 
uation, and thereupon the Governor extended the title under the 
seal of the State, and directed the alealde to put him in possession 
formally. Jd. 

3. Possession being given, and the proceedings written out, re- 
corded, and attached to the previous proceedings, constitute, in such 
case, a complete title. Jd. 

4. The copy of all these proceedings in the office of the alcalde, 
styled the protocol, corresponded with the copy certified and given 
to the interested party, styled the testimonio; both are duplicate 
originals, evidencing the title to the land. Jd. 


PUBLICATION, SERVICE BY. 
PROBATE MATTERS, 8. 


PUBLIC BRIDGES AND FERRIES. 

1, The establishing and maintaining of public bridges and ferries 
where public roads cross navigable streams, lakes, or bays, has 
always been held in this State to be a franchise, subject to the regu- 

lation and control of the Legislature, or of the municipal authorities 
to which it has been committed by the Legislature. Hudson v. 
Cuero L. & E. Co., 56. 

2. Preference is given by the statute, in granting such franchise, 
to the owner of the land on the bank of the stream, lake, or bay 
across which such ferry has been established, upon his making 
application and complying with the statutory conditions. Jd. 
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PUBLIC BRIDGES AND FERRIES—continued. 

3. This preference is merely a statutory preference, springing 
from public policy, and subject to legislative discretion and control. 
Id. . 

4. The riparian owner has no greater or better right to exercise 
the franchise of keeping a public ferry than any one else, beyond 
that growing out of the general laws of the State regulating ferries. 
Id. 

5. The Legislature may, therefore, repeal the statute giving the 
preference. Id. 

6. If the grant of such franchise is to one not the owner of the 
land, and it becomes necessary to enable such grantee to exercise 
the franchise for the puBlic good, to use or take the property of the 
riparian owner, or if a new or different servitude is imposed in fur- 
therance of a public purpose, such grantee would be required to 
make adequate compensation to the owner for such property so 
taken. Id. 


PUBLIC DOMAIN. 
LAND. 
RAILWAY COMPANY, 1, 2. 


PUBLIC FREE SCHOOLS. 
CONSTRUCTION, 6. 


PUBLIC OFFICER. 
TAXEs, 19. 


PUBLIC SALE. 
‘TRESPASS TO TRY TITLE, 13. 


PURCHASER. 
BONA-FIDE PURCHASER, 1. REGISTRATION, 1, 2. 


GUARDIAN AND WARD. SET-OFF, 2. 
MORTGAGE, 2, 5. TITLE BonpD, 1. 
PRE-EMPTION, 1. TRESPASS TO TRY TITLE, 1. 


1. A duplicate original deed, executed according to the forms of 
the civil law, before a colony empresario, and deposited in his office, 
was not notice of the sale to subsequent purchasers. Littleton v. 
Giddings, 109. 

2. Notice of an unrecorded deed to one interested with a subse- 
quent purchaser in the purchase, but whose name does not appear 
in the subsequent conveyance, is notice to the subsequent purchaser 
to whom the conveyance is made. Id. 

3. A purchaser of land, who before the purchase had notice of 
facts which should have put a prudent man on inquiry to ascertain 
if a former conveyance had been made by his vendor, does not meet 





' 
; 
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PURCHASER—continued. 


the requirement that he shall prosecute with reasonable diligence an 
inquiry to learn the truth, by merely examining the record of con- 
veyances in the county where the land is situated, and inquiring of 
the vendor himself, when an inquiry among the vendor’s neighbors 
would reveal the former conveyance. If an inspection of the record 
should constitute sufficient inquiry, no other notice than the record 
of the deed would be available. If inquiry of the vendor himself 
would be sufficient, his denial of the former conveyance would rarely 
be wanting. Id. 

4. A contract for the sale of land, whether executory or an abso- 
lute conveyance, not recorded, is void as to a creditor who, by levy 
or otherwise, acquires a lien on the land without notice ; and when 
the creditor, in the exercise of his rights, has the land sold, the pur- 
chaser at the sale is protected through the rights of the creditor, ’ 
although the purchaser had notice of the facts at the time of the 
sale. Linn v. Le Compte, 440. 

5. W sold land.to P, giving a bond for title, and taking notes for 
purchase-money. The bond was never recorded. W = transferred 
the notes, and P went into possession, and by tenant was in posses- 
sion, when an attachment, issued in a suit by C against W, was 
levied on the land; under that attachment proceeding, the land 
was sold and C became the purchaser jointly with his attorney, 8. 
Afterwards, suit was brought by the holder of the purchase-money 
notes against P, who died during its pendency. In that proceeding, 
judgment was obtained against P’s estate, the lien foreclosed, and 
land purchased by B at sale under the foreclosure. In trespass to 
try title, brought by C against B for the land: Held— 

1. The failure to record the bond for title did not affect, the 
validity of the title purchased by B at sale under foreclosure, in 
view of the fact that S, the attorney of C, who bought under 
the attachment proceeding, was familiar with the transaction 
between W and P. 

2. B’s title was not affected by the fact that the inventory 
of P’s estate, returned before the inception of the attachment 
proceeding, contained no mention of the land, nor by the declar- 
ations of the heir that he did not claim the land, and that P had 
abandoned the land, and declined to pay the balance due. 

3. Even if S, who was jointly interested with his client C in 
the purchase, had not been familiar with the character of P’s 
interest, a notice, which was given at the sale under attachment, 
of the character of P’s interest, after C had bid, but before the 
bids were closed, was sufficient to charge C with notice, and to 
supply the defect in B’s title, resulting from a failure to record 
the bond for title. Catlin v. Bennatt, 165. 


QUIT-CLAIM DEED. 





DEED, 2, 4. 
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RAILWAY COMPANY. 

CONSTITUTIONAL LAW, 4, 5, 9. — 

1. It has been the policy of the State to reserve alternate sections 
in making donations of land to railroads, from the act of January 
30, 1854, (Paschal’s Dig., art. 4955,) until the Constitution of 1869 
went into effect, prohibiting land grants to railroads. G. B. & C. 
N.-G. R. W. Co. v. Gross, 428. 

2. The act granting the appellant sixteen sections of land per 
mile of completed road, is governed, as to the kind of certificates to 
be issued, by the general law, and the railroad company is not 
entitled to certificates under its land grant otherwise than on the 
alternate-section plan. Id. 


RATIFICATION. 
EXECUTOR, 3. 


REASONABLE DILIGENCE. 

A purchaser of land, who before the purchase had notice of 
facts which should have put a prudent man on inquiry to ascer- 
tain if a former conveyance had been made by his vendor, does not 
meet the requirement that he shall prosecute with reasonable dili- 
gence an inquiry to learn the truth, by merely examining the record 
of conveyances in the county where the land is situated, and inquir- 
ing of the vendor himself, when an inquiry among the vendor’s 
neighbors would reveal the former conveyance. If an inspection of 
the record should constitute sufficient inquiry, no other notice than 
the record of the deed would be available. If inquiry of the vendor 
himself would be suflicient, his denial of the former conveyance 
would rarely be wanting. Littleton v. Giddings, 109. 


REASONABLE DOUBT. 
TRUSTS AND TRUSTEES, 1, 2. 


RECEIPT. 
PARTITION, 4. 


RECRIMIN ATION, 
DIVORCE, 1. 


REGISTRATION. 

LIMITATION, 11, 12. NOTICE, 4, 5. 

MORTGAGE, 1, 2, 3. TITLE Bonn, 1. 

1. The record of a deed duly acknowledged or proved for record 
is, by the statute, notice to subsequent purchasers and creditors, of 
such facts as they would have learned from the record, had they 
examined it. Taylor vy. Harrison, 454. 

2. Such notice does not extend to facts which, by an examination 
of the record, a prudent man might have been put upon inquiry to 

ascertain, and which were not contained in the record. Id. 
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REGISTRATION —continued. 

3. The record of a deed duly executed and recorded, without the 
authentication, is imperfect. The authentication is a necessary part 
of the record. Such omission is fatal to the effect of the registry, 
and such imperfect record is not notice. Jd. 


RELEASE. 
JUDGMENT LIEN, 3. 


RES JUDICATA. 
PRACTICE IN SUPREME COURT, 2, 3. 


REPEAL. 
CONSTITUTIONAL LAW, 2, 3. 


RETROACTIVE LAW. 
CONSTITUTIONAL LAW, 


RIPARIAN RIGHTS. 

1. Preference is given by the statute, in granting such franchise, 
to the owner of the land on the bank of the stream, lake, or bay 
across which such ferry has been established, upon his making appli- 
cation and complying with the statutory conditions. Hudson vy. Cuero 
L. & E. Co., 56. 

2. This preference is merely a statutory preference, springing 
from public policy, and subject to legislative discretion and control. 
Id. 

3. The riparian owner has no greater or better right to exer- 
cise the franchise of keeping a public ferry than any one else, 
beyond that growing out ofthe general laws of the State regula- 
ting ferries. Id. 

4. The Legislature may, therefore, repeal the statute giving the 
preference. Id. 

5. If the grant of such franchise is to one not the owner of the 
land, and it becomes necessary to enable such grantee to exercise 
the franchise for the public good, to use or take the property of the 
riparian owner, or if a new or different servitude is imposed in fur- 
therance of a public purpose, such grantee would be required to 
make adequate compensation to the owner for such property so 
taken. Jd. 

6. The riparian owner, has no cause of complaint against a party 
erecting a bridge, with consent of the County Court and by authority 
of a special act of the Legislature, in the public highway, by reason 
of his ownership of the lands on which the bridge is erected or fast- 
ened. Id. 

7. The sale of land on a stream, with mill privileges, with a pro- 
hibition to raise the water beyond a stipulated point, is not a guar- 
anty of any quantity of water or of sufficiency of water-power for 
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RIPARIAN RIGHTS—continued. 
any particular use in machinery. The right to use the stream for 
mill purposes is restricted by the limit to the height of the dam, 
implied in the inhibition against the overflow beyond the specified 
point. Salado College v. Davis, 131. 

8. It was the duty of the court to instruct the jury as to the 
meaning of the word overflow, in the suit involving the meaning of 
a contract prohibiting the overflow of certain springs; and if the 
waters of the springs, in the place where they issued from the ground, 
atethe date of the deed containing the inhibition, were flowed over, 
or impeded by the higher waters of the dam, this was a violation of 
the restriction. Id. 


SALE. 

CouNTY COURT, 2, 3, 4. LEvy, 1, 2. 

DEED, 5. PRE-EMPTION, 1. 

EXECUTOR, 3. PURCHASER, 4. 

GUARDIAN AND WARD, 1, 2. 

1. A sale of property under execution after the death of the de- 
fendant, is only relatively void. The title acquired by such sale 
eannot be maintained against the administrator or parties acquiring 
title under and through the administration. Taylor vy. Snow, 462. 

2. Such sale may be avoided by any party having an interest in the 
property, if he should seek to do so in the proper time and manner, 
It cannot be set aside where there has not been and cannot be an 
administration upon the estate in a collateral proceeding, upon 
grounds going to the validity of the judgment, rather than of the 
execution. Jd. 


SCHOOLS. 
CONSTRUCTION, 6. 


SECONDARY EVIDENCE. 
EVIDENCE, 5, 8. 


SERVICE. 
PROBATE MATTERS. 8. 


SERVITUDE, ’ 

1. The erection, by authority of the Legislature, of a toll-bridge 
in the highway across a stream where a ferry had been previously 
operated by the riparian owner, imposes no new servitude upon the 
land. Hudson v. Cuero L. & E. Co., 56. 

2. The riparian owner has vo cause of complaint against a party 
erecting a bridge, with consent of the County Court and by author- 
ity of a special act of the Legislature, in the publie highway, by 
reason of his ownership of the lands on which the bridge is erected 
or fastened. Jd. 
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SERVICE OF CITATION. 
PRESUMPTIONS, 2. 


SESSIONS OF COURT. 

1. When a court is organized and open for a regular term, the 
term continues until it is ended by order of final adjournment, or 
until the expiration of the time fixed by law for its continuance, 
Labadie vy. Dean, 90. 

2. The sessions or sittings of the court during the term are en- 
tirely within the coutrol of the court; its orders in respect thereto 
are intended for its own convenience aud the convenience of parties 
interested in its proceedings. Id. 


SET-OFF. 

1, A surety against whom judgment has been rendered may off- 
set against an assignee of the judgment whatever claims he may 
have purchased against the plaintiff in the judgment, in good faith, 
without notice of the assignment. Townsend v. Quinan, 1. 

2. If the assignment of a judgment was only as collateral secu- 
rity for a debt due from the plaintiff in the judgment to the assignee, 
and the defendant in the judgment has instituted proceedings to 
compel the allowance in offset of claims against the plaintiff, bought 
in good faith, in which proceedings the assignee had intervened, the 
assignee, after the payment of his debt, could not object to any off- 
set which would be valid against the judgment plaintiff, nor would 
his purchase of the judgment, pending the proceedings, give any 
additional right to oppose such set-off. Id, 


SETTLER. 
PRE-EMPTION, 1. 


SHERIFF. 
LEvy, 1, 2. 
Under the Constitution of 1876, which permits the removal of a 

sheriff from office only when the grounds of removal are set forth 
in writing, and fonnd to be-true by the verdict of a jury, this court 
will not affirm a judgment which provided for the removal of a 
sheriff without the intervention of a jury in 1875. On the return 
of the cause to the District Court, after affirmance, that court would 
have no power under the Constitution to carry out the judgment. 
Gordon v. The State, 208. 





SPECIFIC PERFORMANCE. 
EXECUTOR, 5. 
LAND, 3, 6. 






STATED ACCOUNT. 
The faet that a balanee is shown in an account and claimed ina 
suit, does not make it less an open account. ‘The term open account 








ret Sa yet? 
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STATED ACCOUNT—continued. 
is used in contradistinetion to a stated account, wherein the account 
is closed by an assent to its correctness by the party charged. W hit- 
tlesey v. Spofford, 13. 


STATUTE OF FRAUDS. 

LOCATIVE INTEREST. 

1. Where exceptions are made to an answer, because setting up 
an agreement void under the statute of frauds, in the absence of an 
express averment in the answer that the agreement is verbal, it will 
not be so presumed, and such exceptions are properly overruled. 
Thomas vy. Hammond, 42. 

2. Nor can such exceptions be urged on appeal, in the absence of- 
a bill of exceptions, showing that the testimony, when offered, was 
objected to. Jd. 

3. An agreement which may or may not be performed within 
twelve months, is not required by the statute of frauds to be in writ- 
ing; it must appear from the agreement itself that it is not to be 
performed within twelve months, in order to come within the stat- 
ute. Id. 

4. In this State the rule is settled, that it is not necessary that the 
consideration of a contract for the sale of lands, or to pay the debt 
of another, should be expressed in writing. Jd. 

5. So, also, that parol evidence is admissible to establish a trust in 
lands, Jd. 


STATUTES CONSTRUED. 


CHARGE OF COURT, 5. LAND, 36, 37, 38, 39, 40. 
CONSTITUTIONAL LAW, 2, 3, LIMITATION, A. 

4, 5, 6, 9. MORTGAGE, 1. 
CONSTRUCTION, 6. NOTARY PUBLIC, 1. 
DISCLAIMER, 1. PRINCIPAL AND AGENT, 4. 
EVIDENCE, 20, 28. PROBATE MATTERS, 1, 2, 3, 4, 8. 
HOMESTEAD, 3. SURVEY, 3, 4. 
JUDGMENT LIEN, 1, 2, 3. TAXES, 8-18. 


1. Exceptions to the statutory rule, (Paschal’s Dig., arts. 6826, 
6827,) that a witness shall not be excluded because he is a party to 
or interested in the issues tried, will not be extended, by construction. 
Markham vy. Carothers, 21. 

2. The Legislature had ample authority, and did by special act 
of May 7, 1873. confer upon appellants the exclusive franchise for 
the length of time and to the extent indicated in said act of con- 
structing and keeping a pontoon bridge over the Guadulupe river, 
at the town of Clinton, in DeWitt county. Hudson vy. Cuero L. & 
E. Co., 56. 

3. The act of November 29, 1871, authorizing Galveston county 
to issue certain bonds, and requiring **that the court shall, at the 
time of ordering such issue, also provide for the payment of the 
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STATUTES CONSTRUED—continued, 
interest on said bonds, and a sinking fund to meet the principal 
under the laws now in force,” is a legislative construction of the 
existing laws, as authorizing the county to provide for the payment of 
the interest and principal of such bonds when issued under legislative 
authority. George v. Dean, 73. 

4. Aside from such legislative authority, the act of August 13, 
1870, (Paschal’s Dig., art. 6113,) organizing county courts, expressly 
delegates to said courts power to levy and collect taxes for county 
purposes, such as paying its just debts. Jd. 

5. Under the registration laws of this State, (Paschal’s Dig., arts. 
4988, 4989,) unless title bonds are recorded, they are void as to cred- 
itors of the vendor who acquire liens without notice, and as to 
subsequent purchasers without notice. Catlin vy. Bennatt, 165. 

6. While the inventory and appraisement may not have been full, 
yet from the facts above stated, in connection with the fact that it 
was indorsed as having been sworn to by the clerk, and was indorsed, 
‘approved, and ordered to be recorded”? by the Chief Justice, it 

may be inferred, that it was returned into court by L, as an inven- 
tory and appraisement of the community property, and that it 
was recognized by the Chief Justice as done by him in compliance 
with the statute. (Paschal’s Dig., art. 4648.) Long v. Walker, 173. 

7. The “act to ascertain or adjudicate claims for land against the 
State, situated between the Nueces and Rio Grande rivers,’’ (Pas- 
chal’s Dig., art. 7068, &c..) requiring that the claimant shall accom- 
pany his petition (seeking to establish such claim) *‘ with the titles, 
or evidences of titles, or right under which the same is held or 
or claimed,”’ is complied with by filing secondary evidence with the 
petition when the original cannot be procured. Zhe State vy. Car- 
dinas, 250. 

8. It is the obvious intent of the law under which this suit was 
instituted, to benefit the parties interested, by a confirmation of 
grants, either perfected or commenced and progressed with to an 
extent that would reasonably have insured its consummation, had 
there been no change of Government. Id. 

9. Such confirmation is not obnoxious to the Constitution of the 
State, (of 1869,) providing that ** the Legislature shall not hereafter 
grant lands to any person or persons, nor shall any certificates of 
land be sold at the General Land Office, except to actual settlers 
upon the same, and on lots not exceeding 160 acres.’’ (Const. of 
1869, art. 10, sec. 6.) Id. 

10, Whatever difficulty the Supreme Court, as now coustituted, 
might have had in arriving at the conclusion that, under the probate 
act of 1870, the surviving widow was entitled to an allowance in 
lieu of a homestead; and also in lieu of such personal property 
exempt by law from forced sale as her husband did not leave her 
at the time of his death; aud that so much of the property as was 
necessary to make good these allowances was not subject to admin- 
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STATUTES CONSTRUED—continued. 
istration—that doctrine having been announced by the former in- 
cumbents of the supreme bench, (Terry v. Terry, 39 Tex., 313,)— 
the fact that such construction has been followed throughout the 
State, constitutes a sufficient reason for regarding the question as 
settled. Mayman v. Reviere, 357. 
11. Paschal’s Dig., art. 1052, provides: **' The County Court may, 
by an order to be entered on the minutes of the said court, appoint 
a commissioner to sel] and dispose of any real estate of the county 
at public auction,’ &e. Although this statute is permissive in its 
terms, yet it is the only mode expressly pointed out in the general 
i laws of the State by which the County Court can divest the county 
] of its title to real estate. Ferguson vy. Halsell, 421. 

The County Court being the agent of the county, must con- 
form to the mode prescribed for its action in the exercise of the 
powers confided to it. Id. 

Therefore a sale of real estate made otherwise, would confer 
no title. A deed executed to a party to satisfy a claim against the 
county by the district clerk, by order of the County Court, would 
not pass title to such land. Jd. 

14. The act approved March 18, 1873, ‘*to set apart one-half of 
the public domain, for the support and maintenance of public 
schools,’ was evidently passed in anticipation of the adoption of 
the amendment to the Constitution allowing land donations to 
railroads, and it was competent in the Legislature to so enact; it is 
therefore constitutional. G. B. & C. N.-G. R. W. Co. v. Gross, 
, 428. 

15. The act of 18th March, 1873, is beyond question constitutional 
in its main object, in setting apart one-half the public domain to 
i the support of public schools; and should that part of it touching 
“lands hereafter granted” be disregarded, the part remaining is 
complete in itself, and operates on all certificates thereafter issued, 
and continues the system of alternate surveys. and setting apart to 
the purposes of the act such even sections. Jd. 

16, The general law providing for the alternate sections applies 
to future donations of public lands, unless in such grant it be 
Fi expressly negatived. Jd. 

i 17. Section 195, of Probate Law of 1870, referred to proceedings 
on the probate side of the court, and not to ordinary suits in the 
District Court. Eborn v. Zimpelman, 504. 

18. Where there is no express constitutional restriction against 
the passage of local laws, the courts cannot hold such laws void 
for want of constitutional power to enact them. The authority to 
enact laws strictly local, implies the same authority to make loc al 
= exceptions to a general law. Beyman v. Black, 558. 

19. **‘An act to encourage stock-raising and for the protection of 
stock-raisers,’’ approved 23d March, 1874, is not unconstitutional on 
46 
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STATUTES CONSTRUED—continued. 
account of its operation being suspended as toa large number of 
counties. Jd. 

20. ‘che legislation in this State assumes, that in regard to eattle, 
possession is not prima-facie evidence of ownership; ownership 
must be established by the mark and brand. Id. 

21. The act of 23d March, * An act to encourage stock-raising 
and for the protection of stock-raisers,”’ discussed, its objects and 
modes of procedure explained. Jd. 

22. The forfeiture provided for in sections 27 and 43 of said act 
is not strictly a forfeiture. The act assumes that: the party from 
whom the cattle seized were taken, was not the owner, and protects 
the absent and unknown owner, by préviding for sale, and that 
the proceeds of the sale be held for him a limited time. Jd. 

23. Due process of law, in each particular case, means such an 
exertion of the powers of government as the settled maxims of 
law permit and sanction, and under such safeguards for the protec- 
tion of individual rights as these maxims prescribe for the elass of 
cases to which the one in question belongs. Jd. 

24. The modes of procedure provided in the stock law is a legiti- 
mate police regulation of the peculiar species of property to which 
it refers, designated for the due protection of all owners of such 
property. Jd. 

25. The proceedings indicated in said act, to be had before jus- 
tices of the peace and district judges, in the condemnation of prop- 
erty seized, are intended to be regular judicial proceedings before 
the District Court, or in the Justice’s Court, as the case may be. 
Id. 

26. See allegations held sufficient, in a proceeding instituted in 
the District Court, by an inspector, to condemn a lot of hides and 
cattle seized by him under said law. Id. 

27. The repeal, November 29, 1871, of so much of the thirtieth 
section of the tax law of April 22, 1871, imposing as additional tax 
the fees and commissions for justices for making assessments, &c., 
and the fact that the assessment roll was not filed with the eomp- 
troller until October 9, 1871, did not relieve the sheriff or collector 
from liability for such tax. If any of such tax was uncollected 
when the law imposing it was repealed, it devolved upon the sheriff 
to show it in defense. Morris y. The State, 583. 


STOCK LAW. 
STATUTES CONSTRUED, 18-26. 
SUBROGATION. 
JUDGMENT LIEN, 4. 
TRESPASS TO TRY TITLE, 2. 
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SURETY. 

CONFEDERATE MONEY, 1. 

1. A surety, against whom judgment has been rendered, may 
offset, against an assignee of the judgment, whatever claims he may 
have purchased against the plaintiff in the judgment, in good faith, 
without notice of the assignment. Townsend vy. Quinan, 1. 

2. If the assignment of a judgment was only as collateral security 
for a debt due from the plaintiff in the judgment to the assignee, 
and the defendant in the judgment has instituted proceedings to 
compel the allowance in offset of claims against the plaintiff, bought 
in good faith, in which proceedings the assignee had intervened, the 
assiguce, after the payment of his debt, could not object to any off- 
set which would be valid against the judgment plaintiff, nor would 
his purchase of the judgment, pending the proceedings, give any 
additional right to oppose such set-off. Td. 


SURVEY. 

LAND, 22. 

1. ‘The act of August 15, 1870, contemplated that the right sought 
to be confirmed should be a right to land whose * situation, bounda- 
ries, and extent’ could be deseribed in the petition ; and a survey, 
as part of the proceedings towards acquiring the land, was neces- 
sury. The State vy. Sarnes, 323. 

2. Ayuutamiento means town council. Jd, 

3. Unless the proceedings had advaneed far enough to establish 
the right of the party to land, and a survey fixing its situation, &e., 
previous to December 19, 1836, it was not such a right as was per- 
mitted to be contirmed by a suit under this act of 1870. Jd. 

4. The 8th section of the act of 1870, requiring another survey, is 
to identify the land previously surveyed, by appropriate calls in con- 
nection with other surveys, so that it can be platted on the county 

. maps in the land oftice. Jd. ; 

5. This could not be done from the Mexican surveys, each of which 
was identified by calling for a place, and sometimes by calling for 
an adjoining tract by its name. Jd. 

6. If the boundaries of a grant were marked upon the ground, or 
otherwise indicated in the grant, so that the land can be identified 
with reasonable certainty, it is all that is required; it is not neces- 
sary to the validity of a grant that the lines should have been actu- 
ally defined and marked by a scientific surveyor. Johns y. Schutz, 
78. 

7. It will be presumed that the acts of officers of a former Govern- 
ment are within and not in excess of their authority ; so that a grant 
made by the authorities of El] Paso, in 1827, of land within the town 
limits, coupled with possession under the grant up to the present 
time, is held sufficient to establish the prima-facie validity of such 
grant as conveying title from the Government. Id. 

8. A call for a line on * the side of the north, at the foot of the 
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SURVE Y—continued. 

hills, and leaving inside all that can be cultivated,” must control a 
sall for a line ** taking the course from west to east.’ Jd. 

9. See facts held sufficient proof of the locality of a line of survey 
at variance with a call for course and distanee. Jd, 

10. The rule for determining the north boundary of Burnett's 
colony, as given in Elliott v. Mitchell, 28 Tex., 109, approved. 
Elliott v. Mitchell, 445. 


. 


TAX COLLECTOR. 

STATUTES CONSTRUED, 27. 

‘TAXES. 

1. It seems that the collector, by bis failure to settle his accounts 
with the treasurer, as prescribed by law, forfeited all claim to com- 
missions upon money he should pay on his account, after it was 
made up by the comptroller for suit. Morris vy. The State, 583. 

2. In sueh suit, it was error in the court to assess ten per cent. 
damages upon the amount found by the verdict of the jury against 
the delinquent tax collector. Jd. 


TAXES. 

STATUTES CONSTRUED, 27. 

1. Where the rights of a large number of persons are involved, or 
a multitude of suits may be avoided and great individual loss and 
damage prevented, a court of equity may interfere to prevent the 
collection of a tax, if its validity may be considered and determined 
by the court just as consistently with public policy before as after 
its collection. George v. Dean, 73. 

2. A misdescription of the property of a taxpayer by the assessor, 
or a mere irregularity in his entry of it upon the assessment list or 
roll, furnishes no sufficient ground for enjoining the collection of 
a tax, for which the plaintiff was justly liable, and with which his+ 
property had been legally assessed by the proper officer charged 
with this duty. Id. 

3. ‘The essentials of a valid tax are: (1) a levy by competent leg- 
islative authority, and (2) a valid assessment of the property upon 
which such tax is levied by the oflicer or tribunal to whom this duty 
is committed by law. Jd. 

4. Although a tax collector would be a trespasser, and subject to 
damages, if he should seize and sell property for the collection of a 
valid tax, without a sufficient warrant for its collection, the inva. 
lidity of the assessment roll or process affords no sufficient ground 
for the interference of a court of equity, unless the party asking its 
aid is ready to do equity, by paying the amount of tax legally due 
from him." Jd. 

5. The property of the taxpayers of the county of Galveston had 

not been assessed upon the assessment rolls of the county for the 
year 1874, by precincts, as taxing districts, nor by school districts, 
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TAX ES—continued. 








nor were the names of the taxpayers arranged in alphabetical order 
on the precinct rolls, nor did the consolidated tax roll, made by the 
justices after the completion of the assessment, show the precinets 
in which the property was situated: Held, 'To be mere irregularities, 
not affecting the liability to the tax legally levied. Id. 

6G. Where the order of the County Court, imposing the tax within 
its authority, states the amount and character of the tax, and of 
the property upon which it is levied, such order is sufficient. Labadie 
v. Dean, 90. 

7. A county poll-tax, levied by the act of the Legislature, does 
not require an order of the County Court, levying it, to authorize 
its collection. Id. 

8. The general law of 1873 provided, among other things, ‘* that 
there shall be levied and collected from every person, firm, or asso- 
ciation, pursuing any of the following-named occupations, an annual 
tax (except when herein otherwise provided) on every such oceupa- 
tion or separate establishment, as follows, viz.: For selling spirituous, 
vinous, malt, or other intoxicating liquors, in quantities less than 
one quart, two hundred dollars: Provided, That this section shall 
not be so construed as to inelude wines or beer manufactured in 
this State, or when sold by druggists for medicinal purposes: And 
provided further, That this section shall not be so construed as to 
authorize druggists to sell spirituous or intoxieating liquors, except 
aleohol.”? Appellants procured au injunction to restrain the tax 
collector from collecting an ocenpation tax levied on them for selling 
spirituous, yinous, malt, and other intoxicating liquors in quantities 
less than a quart, alleging that the wines and malt liquors sold by 
them were not of Texas manufaéture : Held— 

1. That the statute is repugnant to the fourth paragraph of 
the eighth section of the first article of the Federal Constitution, 
and to the second paragraph of the tenth section of the same 
article. 

2. The ease of Welton v. The State of Missouri, 1 Otto, U. 
S. Rep., S. C., 275, discussed, and the conclusion arrived at, that 
if there be any difference in the statute of the State of Missouri, 
which gave rise to that decision, and the statutes of Texas under 
which the taxes complained of were levied, it is in degree and 
not in principle. 

3. The fact that appellants were engaged in selling spirituous 
liquors, as well as vinous, malt, and other intoxicating liquors 
not the product of the State, and that there is no pretense that 
the law makes any distinction as to spirituous liquors, cannot 
affect the question involved. It would be otherwise if the court 
could separate the constitutional from the unconstitutional part 
of the statute, so as to give effect to the former without doing 

violence to the intention of the Legislature ; but the tax for the 
license is indivisible. The license is for the exercise of a single 
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and individual oecupation, though different articles may be sold 
by those to whom license is granted, and the courts cannot, 
without exercising legislative powers, say that the same amount 
should be paid for selling spirituous liquors as for selling spirit- 
uous, vinous, and malt liquors. Higgins v. Rinker, 381. 

On rehearing, Higgins v. Rinker was decided as follows : 

9. The Constitution of Texas of 1869, provided: that * * * 
“the Legislature shall have power to levy an income tax, and to 
tax all persons pursuing any occupation, trade, or profession : Pro- 
vided, ‘That the term occupation shall not be construed to apply 
to pursuits either agricultural or mechanical :’’ (See. 19, art. 12:) 
Held— 

That the language used conferred the power to tax all occu- 
pations except mechanical or agricultural, and he who engages 
in either of said departments of industry, has that for an occu- 
pation in fact, notwithstanding the mode of expression adopted 
in the Constitution. Higgins v. Rinker, 393. 

10. Under the Constitution of 1869, the general law of 1873 was 
passed, to regulate taxation, which, among other things, provided 
‘*that there shall be levied on and collected from any person, firm, 
or corporation pursuing any of the following-named occupations, an 
annual tax (except when herein otherwise provided) on every such 
occupation or separate establishment, as follows: ‘For selling 
spirituous, vinous, malt, and other intoxicating liquors, in quantities 
less than one quart, $200: Provided, That this section shall not be 
so construed as to include any wines or beer manufactured in this 
State, or when sold by druggists for medicinal purposes : And pro- 
vided further, That this secffn shall not be so construed as to 
authorize druggists to sell spirituous or intoxicating liquors, except 
aleohol.’’ Appellants procured an injunction to restrain the col- 
lection of an occupation tax levied upon them for selling spirituous, 
vinous, malt, and other iptoxicating liquors in quantities less than a 
quart, alleging that the wines and malt liquors sold by them were 
not of Texas manufacture. They relied on the fourth paragraph of 
section 8, and the second paragraph of section 10, of the first article 
of the Constitution of the United States : Held— 

1. It is not to be inferred from the language used in the first 
proviso of the act, that wines and beer mannfactured in the 
State do not fall under the denominations of vinous and malt 
liquors, but rather that it was the leg#slative intention to exempt 
from the payment of an occupation tax any person who might 
engage in the occupation of selling them as a business, who, 
at the time, was not also selling spirituous liquors, manufactured 
either in or out of the State. 

2. Ifa person sells wine and beer, or either, in an establish- 
ment for the sale of spirituous liquors also, he cannot receive 
any benefit from an exemption in favor of the former; to obtain 
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TAX ES—continued. 


that benefit, he must sell the wine and beer of domestic manu- 
facture in a separate establishment. As a benefit was intended 
to be conferred by the law, it follows that two different estab- 
lishmeuts were contemplated by the Legislature in passing it. 

3. If one sells spirituous liquors, he must pay the occupation 
tax, whether he sells wine and beer, or not, and whether he 
sells foreign or domestic wine or beer. If, however, he engages 
in the occupation of selling only domestic wine or beer, or 
either, there is no law of this State requiring him to pay an 
occupation tax. 

4, One engaged in the oceupation of selling only wine and 
beer manufactured in another State, would, under the Consti- 
tution of the United States, as construed by its Supreme Court, 
be relieved from paying an oecupation tax; but it does not, 
therefore, follow that one who is engaged in the occupation 
of selling spirituous liquors also, is equally relieved, for the ex- 
emption of the State law does not reach him. The occupation 
of selliug spirituous liquors is taxed, under all circumstances, 
whether anything else is sold in the establishment or not. 

5. The free use of wines and beer imported from other States, 
in establishments fitted up for their sale, would but very little 
interfere with the principal objects of the law, either in the 
raising of revenue or the discouragement of their domestic 
manufacture, and would serve the evident purpose of the law, 
in encouraging the general use of wines and beer in preference 
to spirituous liquors, 

6. A statute should be construed with reference to the habits 
of business prevalent among the people to whom it applies. 

7. It is competent for the court, in interpreting the meaning 
and objects of a law, to take into consideration the existing 
facts to which the law is intended to be applied, whether they 
consist of the ordinary acts of persons, or of the habits of busi- 
ness relating to the subject-matter and embraced within the 
law. 

8. If it should be held that the proviso exempting the sale 
of domestic wines and beer from taxation can be rejected, leav- 
ing the balance of the clause in force, two of the obvious objects 
of the law would be defeated, viz.: the encouragement of the 
manufacture of wine and beer, and their use, in preference to 
spirituous liquors. If it should be held that one establishment 
was cotitemplated by the law embracing the sale of either spiri- 
tuous liquors, or wine, or beer, or all together, then the main 
object of the law would be defeated, by reason of it being in 
conflict with the Federal Constitution, and neither would reve- 
nue be collected nor encouragement be given to the manufac- 
ture and use of wine and beer in preference to spirituous liq- 
vors. Such construction must therefore be given to it as will 
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TAXES—continued. 

tend most to make it accomplish its different objects, and at 
the same time be most conformable to the different descrip- 
tions of business existing in the State, which the law was in- 
tended to regulate in its scheme of taxation. 

9. The case of Welton v. The State of Missouri, (1 Otto, U. 
S. Rep., 8S. C. P., 275,) when considered with referenee to the 
facts of that case, is not in conflict with this description. In 
that case, the Legislature enacted a fiction in defining a ped- 
dler, and founded a penal statute upon it. Jd. 

10. When an officer has collected taxes for the State, under color 
of legal authority, or under pretense that he is authorized to do so, 
he will not be heard to controvert the validity of the law or authority 
under which he has acted, or dispute the right of the State to the 
money thus coming into his hands. Morris v. The State, 583. 

11. However invalid the frontier bond tax for 1870 may have been, 
as against a taxpayer, such invalidity will not be considered ina suit 
upon the collector’s bond for the tax, when already collected. Jd. 

12. The repeal, November 29, 1871, of so much of the thirtieth 
section of the tax law of April 22, 1871, imposing as additional tax 
the fees and commissions for justices for making assessments, &c., 
and the fact that the assessment roll was not filed with the comp- 
troller until October 9, 1871, did not relieve the sheriff or collector 
from liability for such tax. If any of such tax was uncollected when 
the law imposing it was repealed, it devolved upon the sheriff to 
show it in defense. Id. 

13. It seems that the collector, by his failure to settle his accounts 
with the treasurer, as prescribed by law, forfeited all claim to com- 
missions upon money he should pay on his account, after it was 
made up by the comptroller for suit. Jd. 

14. In such suit, it was error in the court to assess ten per cent. 
damages upon the amount found by the verdict of the jury against 
the delinquent tax collector. Jd. 


TAX ROLL. 
1. The imperfect collection into the tax roll of the facts ascertained 
_ by the assessment would not affect the liability to the tax, George 
v. Dean, 73. 

2. As the tax roll is the warrant by which the collector is author- 
ized to demand taxes, and to seize and sell property in default of 
their payment, it should exhibit not only the list and valuation of 
the property of each individual taxpayer, as shown by the assess- 
ment, but it should show in its appropriate column the amount of 
each specific tax for which he is liable. 

3. The gmission to set out in the tax roll the amount of each tax 
levied would, at most, be au irregularity affecting the power of the 
collector to seize and sell property—in nowise, however, affecting 
the liability of the taxpayer. Jd. 
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TAX ROLL—continued. 
4. Hence the failure to exhibit the amount of a school tax legally 
levied, upon the tax roll, is no cause for injunction restraining its 
collection. Id. 


TERM OF COURT. 

1, When a court is organized and opened for a regular term, the 
term continues until it is ended by order of final adjournment, or 
until the expiration of the time fixed by law for its continuance 
Labadie vy. Dean, 90. 

2. The sessions or sittings of the court during the term are entirely 
within the control of the court; its orders in respect thereto are 
intended for its own convenience and the convenience of parties 
interested in its proceedings. Id. 


TESTIMONIO. 

PROTOCOL, 4. 

1. When a testimonio, which is an original copy issued contem- 
poraneously with the making of the protocol, and is the evidence of 
title given to the grantee, is offered in evidence, it is required to be 
accompanied by evidence of its genuineness. The State v. Cardi- 
nas, 250. 

2. It would therefore follow that a second certified copy, issued 
and certified, at a later date, by the keeper of the archives, should 
be supported by confirmatory evidence of the genuineness of the 
grant. Id. 


TITLE BOND. 
Under the registration laws of this State, (Paschal’s Dig., arts. 
4988, 4989.) unless title bonds are recorded, they are void as to cred- 
itors of the vendor who acquire liens without notice, and as to sub- 
sequent purchasers without notice. Catlin vy. Bennatt, 165. 


TOLL BRIDGE. 
SERVITUDE. 


TREATY. 
LAND, 35. 


TRESPASS TO TRY TITLE. 

EVIDENCE, 19. 

GUARDIAN AND WARD, 1, 2. 

MORTGAGE, 1, 2, 3, 4. 

1. In November, 1859, Wofford sold a tract of land to Mrs. Peck, 
giving a bond for title, on payment of the purchase-money, in four 
annual instalments, On.the 7th of February, 1860, Wofford trans- 
ferred Mrs. Peck’s obligation to R.S.and E.S. Jemison. In April, 
1863, Mrs. Peck, for an expressed consideration of twelve thousand 
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dollars, conveyed her interest in the land to R.S.and E. 8. Jemison, 
transferring Wofford’s title bond. -In October, 1860, judgment had 
been rendered, in the county where the land is situate, in favor of 
W.G. Lane & Co., against Wofford, for $797.44, and against Mrs. 
Peck, as garnishee, (in a suit brought March 20, 1860,) for a like 
sum, which judgment was recorded, On the judgment against Mrs. 
Peck, executions issued in March and July, 1861, and in April and 
February, 1868; under which last execution, and also under an 
execution against Wofford, the land was sold to Halbert for fifty 
dollars. The sale was publicly forbid at the time of sale by Jemi- 
son’s attorney. R.S. Jemison went into bankruptey November, 
1868, and placed on his schedule the undivided half of the land, with 
a note that it was claimed by J. L. Halbert. R.S. Jemison’s inter- 
est was sold on the 6th of July, 1869, at bankrupt sale, and bid off 
by E. S. Jemison, under whose instructions the assignee couveyed 
the same to Amanda K, Jemison e¢ al., the wife and children of R. 
S. Jemison, on July 7, 1869; and. on the same*day, E. 8. Jemison 
conveyed to the same parties all his interest in the lands. This suit 
had been brought by J. L. Halbert, in trespass to try title for the 
land, on February 6, 1869. On the 29th of October; 1870, E. 5. 
Jemison filed his disclaimer of interest, and appellants, Amanda K. 
Jemison aud her children, asked leave to be made parties defendant, 
setting up their claim to the land, On the above facts, a jury being 
waived, judgment was rendered for Halbert against Amanda K. 
Jemison and her children, for the land. On appeal: Held— 

1. While one who purehases during the pendency of a suit 
involving title to the land bought, need not be made a party, 
but is bound by the decree against the person from whom he 
bought, there is no rule which will forbid making the purchaser 
from the defendant a party, at the will or with the consent of 
the plaintiff. 

2. Wofford had no interest in the land, when the judgment 
was rendered against him, to which a judgment lien could 
attach. He held the legal title only asa trustee for the holder 
of the obligation for the purchase-money ; nor had Mrs. Peck at 
that time any legal title, and the lien of the judgment against 
her only attached to her equitable right to demand title on pay- 
ment of the purchase-money. ‘The most that can be claimed for 
the purchaser under the execution against Mrs. Peck is, that he 
acquired her equitable rights, and may be entitled to be subro- 
gated to the lien of the judgment creditor. 

3. The lien in the hands of the Jemisons was sufficient to sup- 
port the deed from Mrs. Peck; the action of the parties was 
as effectual as a foreclosure suit against Mrs, Peck, and their 
voluntary action could, no more than a foreclosure suit and 
sale, operate to extinguish the lien of the Jemisons, or destroy 

its precedence. 
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TRESPASS TO TRY TITLE—continued. 


4, If, under regular foreclosure, the Jemisons had bought in 
the land, the holder of the junior lien, who was not a party to 
the proceeding, would not be precluded from having the land 
again sold, and the excess of the proceeds over the amount of 
the preferred lien applied to the payment of his debt; nor 
would the Jemisons thereby have lost their right to have their 
claim first paid. 

5. The suit being in trespass to try title, in which neither 
party exhibited a legal title, the equities of the defendants being 
superior, and the plaintiff having failed to make out a case au- 
thorizing him to disturb defendant’s possession, a judgment in 
favor of plaintiff was erroneous. Jemison v, Halbert, 180. 

. In trespass to try title, the patent was made an exhibit, and on 
the trial its introduction in evidence by plaintiff was objected to, on 
the ground that it recited that it was based on a certificate issued on 
the Ist day of January, 1839, while the transcript of the proceedings 
in probate, under which plaintiff derived title, showed that plaintiff 
claimed under the purehase of a certificate issued on the 11th of 
January, 1840: Held, That the exclusion of the patent as evidence 
was error. Since the patent had been made an exhibit, there could 
be no varianee; and it was a question of fact, not affecting the 
admissibility of the patent, whether, notwithstanding the diserep- 
ancy of the date of the certificate and the patent, the latter did not 
refer to the certificate under which plaintiff claimed. Pleasants vy. 
Dunkin, 344. 

6. In trespass to try title, the defendant, under whom the plaintiff 
claimed in right of a conveyance from him to her deceased husband, 
pleaded specially after the plea of not guilty, that the deed under 
which plaintiff claimed was made in consideration of an undertaking 
by plaintiff’s deceased husband, to support defendant and his wife 
during their lives; that after the death of plaintiff’s husband, the 
deed, which had never been delivered, was fraudulently taken by 
plaintiff; that for the purpose of canceling the transaction, the de- 
fendant had reeconveyed to plaintiff’s child another tract of land, 
which plaintiff’s intestate had conveyed in part consideration for 
the land sued for, and defendant prayed that the conveyance to 
plaintiff of the land sued for be declared null and void. Upon special 
issues submitted to the jury, a verdict was returned, and a decree 
rendered declaring the land bound for the support of defendant and 
his wife, and allowing for that purpose a specific sum, which if not 
paid from the rental of the laud, a sufficient amount of the land 
should be sold to produce the same: Held— 

1. That the pleadings did not authorize such a decree. 
2. That under the pleadings no decree could be rendered to 
enforce a trust running with the land. Dean vy. Lyons, 18. 

7. In trespass to try title, the defendant pleaded in reconvention, 

and asked for an affirmative judgment on his own title, and to re- 
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TRESPASS TO TRY TITLE—continued, 


move cloud; the court instrueted the jury that if they should find 
in favor of defendant on his plea in reconvention, their verdict in 
substance should be, ** We, the jury, find for the defendant the land 
in controversy, on the plea in reconvention ;*’ but if they failed to 
find for defendant on that plea, the plaintiff having abandoned his 
suit, they would say, ** We, the jury, find for the defendant,’’—the 
jury returned the following verdict: ‘‘ We, the jury, find for the 
defendant against the plaintiffs.” On this verdict a judgment was 
rendered,.that the title to the land was vested in defendant, and re- 
moving cloud caused by plaintiff’s claim : Held— 

1. Though the verdict was not in the phraseology prescribed 
by the court, it must be regarded asa general verdict for the 
defendant, and not as responsive to the issue on the plea in 
reconvention. 

2. That in view of the charge of the court, the verdict did not 
warrant the judgment; though it would have been sufficient to 
authorize it, had the special instructions as to form in which it 
should be returned, not been given. Campbell v. Everts, 102. 

8. In a suit brought by B against C, for a tract of land conveyed 
to B by the heirs of J F, whose husband after her death had con- 
veyed the same land, which was community property, to C, the court 
was asked to instruct the jury as follows: ‘* If the jury believe from 
the evidence that the heirs of J F received the benefit of the con- 
sideration paid by C, to their father, for the land, to raise means for 


the support of his children, (the said heirs,) then the sale from the, 


father conferred a good title to the whole of said land, subject only 
to the rights of those who may have subsequently bought from the 
father without notice of C’s claim,” 
Helg— 
1. Without deciding that there might not be such an equitable 
case made as would, under peculiar circumstances, justify such 
a rule, the instruction asked did not contain the correct rule of 
law by which to determine the rights of heirs to the mother’s 
estate left in the hands of their father. 
2. Such a rule would place the father in the position of a 
guardian without the control of the courts in the disposition of 
an estate belonging to the heirs. Littleton v. Giddings, 109. 

9. In an aetion of trespass to try title against several defendants, 
in which some of the defendants set up title as against the other de- 
fendants, and were permitted to take judgment by default against 
such defendants, who do not appeal, the plaintiff having lost his 
suit, cannot complain on appeal of such action of the court in regard 
to the rights of the defendants. Hough vy. Hill, 148. 

10, Where a defendant in trespass to try title files a special plea, 
setting up title in himself and setting out his title, he is confined in 
his defense to the title set up by him, and in such case the general 
denial or plea of not guilty, which he may have also pleaded, is there- 


—this instruction was refused : 
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by waived. ‘This rule, in practice, has not been regarded as applicable 
toa plea by the defendant of title under the statute of limitations, 
which the statute requires shall be specially pleaded. Custard v. 
Musgrove, 217. 

11. The rule that a defendant in trespass to try title, who pleads 
specially, setting up title to himself, will be confined in his defense 
to the title set up by him, is not changed by the fact that the special 
plea begins with a denial that plaintiff ever had any right or title to 
the land in controversy, for that would only be, in effect, a repetition 
of the plea of general denial. Jd. 

12. The fact that the defendant died before the rendition of the 
judgment under which the execution sale was made, is a matter 
attacking the judgment; and in a collateral proceeding, when in- 
terposed to defeat an action of trespass to try title for land sold on 
such execution, will not defeat the action, Taylor vy. Snow, 462. 

13. W sold land to P, giving a bond for title, and taking notes for 
purchase-money. The bond was never recorded. W_= transferred 
the notes, and P went into possession, and by tenant was in posses- 
sion, When an attachment, issued in a suit by C against W, was 
levied on the land; under that attachment proceeding, the land was 
sold, and C became the purchaser jointly with his attorney, 8S. Af- 
terwards, suit was brought by the holder of the purchase-money 
notes against P, who died during its pendency. In that proceeding, 
judgment was obtained against P’s estate, the lien foreclosed, and 
land purchased by Bat sale under the foreclosure. In trespass to 
try title, brought by C against B for the laud: Held-~- 

1. The failure to record the bond for title did not affect the 
validity of the title purchased by B at sale under foreclosure, in 
view of the fact that S, the attorney of C, who bought under 
the attachment proceeding, was familiar with the transaction 
between Wand P. 

2. B's title was not affected by the fact that the inventory of 
P’s estate, returned before the inception of the attachment pro- 
ceeding, contained no mention of the land, nor by the declara- 
tious of the heir that he did not claim the land, and that P had 
abandoned the laud, aud declined to pay the balance due. 

3. Even if S, who was jointly interested with his client C in 
the purchase, had not been familiar with the character of P’s 
interest, a notice, which was given at the sale under attachment, 
of the character of P’s interest, after C had bid, but before the 
bids were closed, was sufficient to charge C with notice, and to 
supply the defect in B’s title, resulting from a failure to record 
the bond for title. 

4. The fact that the bond from W to P was for land, inelud- 
ing W’s homestead, and that it was not ackuowledged by W’s 
wife, could not avail C, who could claim only such interest as he 
himself had purchased at forced sale, 
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5. Notice of a defect in the title to property sold under attach- 
ment at public sale, is sufficient, if given at any time before the 
bids are closed. Catlin v. Bennatt, 165. 


TRUSTS AND TRUSTEES. 


EXECUTOR, 6. STATUTE OF FRAUDS, 5. 
JUDGMENT LIEN, 4. TRESPASS TO TRY TITLE, 6. 
LIEN. VENDOR AND VENDEE. 


LIMITATION, 10. 

1. See case where a decision below was erroneously rendered, 
upon the defense of limitation, and the judgment sustained, because 
of insufficiency of evidence establishing a trust which was sought to 
be enforeed. Dean vy. Crenshaw, 10. 

2. While it is true that a parol trust in lands inust be established 
with clearness and certainty, it is questionable whether it be correct 
to indicate that certainty of proofs as ** meaning that the trust should 
be established with clearness, beyond-a reasonable doubt.’? Mark- 
ham vy. Carothers, 21. 

3. Parol evidence is admissible to establish a trust in lands. 
Thomas v. Hammond, 42. 

4. In an action for trespass upon the grounds of a corporation, 
the acts and declarations of the individual members of the board of 
trustees, not authorized by such board, are inadmissible against the 
plaintiff. Salado College v. Davis, 131. 

5. So declarations limiting a deed executed by the president of a 
board of trustees, made at the time of its exeention, and limiting 
the meaning of the words of the deed. Id. 


VARIANCE. 


SURVEY, 9. 
TRESPASS TO TRY TITLE, 6. 


VENDITIONE EXPONAS. 


JUDGMENT. 


VENDOR AND VENDEE. 


COMMUNITY PROPERTY. PROBATE MATTERS, 3. 

MORTGAGE, 2, 3. SALE, 1. 

PRE-EMPTION, 1. 

A vendor of lands, who has executed his bond for title, on pay- 
ment of the purchase-money, has placed the purchaser in possession, 
and has transferred or collected the notes for the purchase-money. 
retains the legal title simply as trustee, and has no interest in the 
land subject to execution. His creditor, who attaches land in this 
condition, in which the debtor has no interest in fact, acquires no 
lien, unless it be by virtue of the registration laws. Catlin v. Ben- 
natt, 165. 


































VERDICT. 








DAMAGES, 1. 

PRINCIPAL AND AGENT, 2, 3. 

In trespass to try title, the defendant pleaded in reconyention, 
and asked for an affirmative judgment on his own title, and to re- 
move cloud; the court instructed the jury that if they should find 
in favor of defendant on his plea in reconvention, their verdict, in 
substance, should be, ** We, the jury, find for the defendant the 
land in controversy, on the plea in reconvention ;’’ but if they failed 
to find for defendant on that plea, the plaintiff having abandoned 
his suit, they would say, ** We, the jury, find for the defendant,’’— 
the jury returned the following verdict: ** We, the jury, find for 
the defendant against the plaintiffs."’ On this verdict a judgment 
was rendered, that the title to the land was vested in defendant, and 
removing cloud caused by plaintiff’s claim : Held— 

1. ‘Though the verdict was not in the phraseology prescribed 
by the court, it must be regarded as a general verdict for the 
defendant, and not as responsive to the issue on the plea in 
reconvention. 

2. That in view of the charge of the court, the verdict did not 
warrant the judgment; though it would have been sufficient to 
authorize it, had the special instructions, as to form in which it 
should be returned, not been given. Campbell vy. Everts, 102. 


VOID AND VOIDABLE. 


JUDGMENT, 11. PROBATE MATTERS, 6. 
JURISDICTION, 4, 5. PURCHASER, 4. 
LAND, 65. SALE, 1, 2. 


MORTGAGE, 3, 4, 5. 

1. A sale of property under execution, after the death of the 
defendant, is only relatively void. The title acquired by stich sale 
cannot be maintained against the administrator or parties acquiring 
title under and through the administration. Taylor vy. Snow, 462. 

2. Such sale may be avoided by any party having an interest in 
the property, if he should seek to do so in the proper time and 
manner. It cannot be set aside where there has not been and can- 
not be an administration upon the estate, in a collateral proceeding. 
upon grounds going to the validity of the judgment, rather than of 
the execution. Id. 


WAIVER? 








LAND, 2. 

Where a defendant in trespass to try title files a special plea, 
setting up title in himself and setting out his title, he is confined 
in his defense to the title set up by him, and in such case the gen- 
eral denial or plea of not guilty, which he may have also pleaded, is 
thereby waived, ‘This rule, in practice, has not been regarded as 
applicable to a plea by the defendant of title under the statute of 
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WAIVER—continued. 
limitations, which the statute requires shall be specially pleaded, 
Custard v. Musgrove, 217. 


WILL. 
EXECUTORS, 1. 
PROBATE MATTERS, 5, 6. 


WITNESS. 

PRACTICE, 7. 

1. A defendant sued for land, who disclaims, when there is no 
further controversy as to him, is not thereafter such a party in sub- 
sequent proceedings between the plaintiff and an intervenor claim- 
ing the land, that he would be prohibited from testifying to the 
transactions with plaintiff’s intestate, under Paschal’s Dig.. 6826, 
6827, allowing parties to testify, &c. Markham y. Carothers, 21. 

2. Exceptions to the statutory rule, (Paschal’s Dig., 6826, 6827,) 
that a witness shall not be excluded because he is a party to or 
interested in the issues tried, will not be extended. Jd. 

3. In a suit against executors and another, to fix a liability against 
both, the defendant cannot be called by his codefendant, the exe- 
cutor, touching matters inhibited in the statute. (Paschal’s Dig., 
art. 6827.) Alexander v. Lewis, 481. 

4. The depositions taken in another suit of a witness examined, 
cannot be read in evidence to impeach such witness, unless, on his 
examination, his attention previously has been called to his declara- 
tion so sought to be introduced. Td. 





WRITE OF ERROR CORAM NOBIS. 
JURISDICTION, 2, 3. 
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shall certify to proceedings of appeal or service on error, 

a nn pngcctbscycnsns on cccncspancs aebbnas rp sariehaphninit etme 103 
of District and County Court, how they shall record pro- 

LE LOL LADLE OT CG GE PIE ERE 
how he shall prepare transcripts in criminal eases. ......... 10-115 
must make out a list of cases........ nceaeee+heeed> ele niaaeaian 119 
transmit same, with certificate, to attorney-general.........- 119 


shall keep a motion docket....... erenganes sce schnmatnne aniéeiechannete 21 
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Criminal cases, how record should be made. ....... i slapigheee : 






RULE. 
110 


how record and transeript in, should be prepared............ 110-115 


what should be excluded from transcript in. .............. pei 
in what order entries should be made in transcripts of... ... 
Continuance, in case of surprise by pleading, may be grauted...... 
application for, shall not be argued .....ccee cecceeeee ceeeeeven ce ceee 
absence Of Counsel NO CAUSE OF.. ......26 ceceeeeee coeeweees cone 
when a ruling on, will not be considered an appeal............ 
Costs imposed in case of surprise by pleading.......-.............. 0000 
imposed for making improperly an exhibit......... 
of exceptions waived, how taxed.........0. cceseeeee coeeee 
of plea not supported by evidence......................ssceeseeeeeees 


how taxed in appeal cases when continuance caused by 


Counsel for plaintiff may open and conclude in evidence and 
atgument ........... RENO eee ccna ph abbebabiencs cok tonpek 
« When defendant’s may open and conclude........... ¥en ane 


shall not conclude argument, When, ...cce.. -.cceees ccccee cece ee eee 
shall begin and open argument, ‘ton rule to show cause”. 


shall not argue application for continuance..............60...... 
when opening shall present his whole case ......-...... ++ aoe 


concluding argument confined to a reply 
shall argue law only to the court, and limited in readin 
shall be limited in arguing motions, exceptions, &c., how... 


a 
S-.- 


for intervenor, shall be assigned position in argument, how.. 
shall argue facts to the Jury, When......ccce ccceeecccceecceene ceees 
shall be confined in argument to evidence and arguments... 
shall avoid personal criticism, which is a contempt of court.. 
shal! avoid side-bar remarks in examining witnesses and in 


SUIIONE isos. Si ..20 00.2.0 SOeetE Se 4EO" calle URS bwankoknrscs <édons cme 
shall be checked by the court without motion, when the 
rules are violated............... Pi to! She 5 Rey ae Mipehine weknebos hes 


may object to violation of rules in argument, how....,........ 
shall be protected by court from frivolous interruption 
shall arise and address the court from his place.. 
shall remain at his place at the bar during trial... .... ........ 
but one on a side to examine a witness.. ...... 2.2.0... 
who considered as leading counsel................ ccc. cee ee ceeeecees 
who regarded as attorney of record. ..... 





agreement of, not enforced unless in writing 
for successful party to prepare the judgment 


ubsence of, no cause of continuance of case, except 


shall not be surety without leave of court.......... ncoseabeebonend 
when guilty of contempt, for a false plea, &e........... ica spas 


shall not argue on a proposition after it is decided............. 
but may submit a statement in writing to the court.......... : 


112 
113 
16 
35 
49 
69 
16 
19 
26 


33 


4] 
41 
41 
42 
42 
43 
45 
46 
47 
4s 
49 
50 
51 


52 
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RULE 
Counsel. when entitled to receive transcript, ...-..... seneinbehamdavedaae 91-938 
when he may return the transcript for error..................2.. 96 
but two counsel-on each side to be heard on the trial......... dA 
County Courts governed by rules of District Court... ....0........... 104 
QNPCRIS TIO, WOW DUCT o.oo occ 550s nceroees+csenespscnsniescgede 109 
Criminal cases in District and County Court, rules which govern, 111, 120 
Depositions. objections to, may be tried as other motions........... 23 
District and county attorney must see that judgments are prop- 
CNET GURU iran: -oaehsad’ak-vanioseess cpanel neve Steuademigicipsedil 120 
and be present at reading of minutes................... cess eeeeee 120 
Docket. (See Clerk.) 
Evidence, exceptions to, not to be sustained when ................ ..-. 57 
exceptions to admission to be stated in bil of exceptions 
eS ENS AO RTE eel ee tN RS NA Te SNES I 58 
Exceptions to admission of evidence, when no reasons are given, 
shall not he susteehved., WHOM. ..<.6000< ccivereesccccsersveenpnns neces 57 
What general exceptions must point out, and presumptions 
OO i v0.50-00:anlnit:y siemens sonia iiestasletanellllisiaie eaiat sine icine anal 17 
what speci: ul CXCEPLIONS MUst CONTAIN .........0-pvrees,casdssnees 18 
when waived constitute no part of final record......... 0.0.0... 26 
and waiver of, shall be entered on minutes, when............. 26 
to evidence to be overruled, WheD......... ......cceccecceees coveosees 57 
when they must be decided...............000.<s000ss0cee se einbo ilies 60 
when not disposed of before trial, are Waived.........66.......0 26 
to evidence, When to be embraced in statement of facts...... 56 
Exhibits, hew set forth and referred to in pleading, and what 
ATT Sth ah RS anit asks okt 6k ia ny-sinee nites nto vitaliel tibke 19 
will be struck out at cost of pleader, when................. — 19 
Intervenor, counsel for shall be assigned position in argument, how.. 37 
what rules of pleading applicable t0...... ......ee cee seeeeeceeeee 30 
Index to transcript, how prepared,.......... +++. encenanpien-corsorisveens 88 
Judgment, form of, to be prepared by successful party .............. 48 
should recite finding of jury on each issue....2...... 62 
on questions raised on the record proper, must i e toned 
ge ae cn See eee . ome 6 
on a cause submitte at to sina judge, must be re vitae d, ehen 65 
when executed after an attempt to appeal.................. ees 103 
entry of, in criminal cases must be supervised by the district 
OF COUNELY ALEOPNEY ......-cocrcosrdervedoneress +) sennes eoseonves sonoece ~ 120 
should contain the full names of the parties..............000004. 63 
motions, how entered in motion-docket. ..........ccceceeeseeeeeees 21 
what shall be m0GOp. cine-cnsspeeriiee Ger enrseeto usementie 21 
When to be Gebers incccnss, cticestenddisio tienen 22, 23, 24, 25 
either party may have objections to depositions tiled on mo- 
C501 =O sa scthn. 20:5 2145+ opnidiene eppniittumedonenninig <ttences pasepaanuaneal ineles 23 
to dismiss appeal, determined and regulated as other mo- 
EDs. sinsin sodocboss <0nsudabs sodeve i) ubin waphesw vane bee Maa 107 
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RULE, 


Judgment, for certiorari and to perfeet the record, how made...... 108 

which go to the merits of the case, when tried....... aes ows 25 
Motions for new trial and in arrest of judgment, what particular- 

Sty required Wat, sees ii. scenes pe AEA PE PPSE GF ae » BONE. 66, 67, 68 

when too general not to be considered, .................0 eee 67 

what considered waived unless included in-..... 2... 69 

when they must be determined .........0.0...... 26 ceeceeceeeeee neces 70 

violation of the rules a cause for . 2.2.0... 00... c clock ccc cece cee ee ee 121 

Notice of filing pleading’s.............. 0.0... cece eee ee eee ope? ae 1] 

Ofticer of court shall not be surety, exeept, &e............ -..... Wickes 50 


Petition must be a statement of facts in contradistinetion to a 





statement of evidenece.......... ebisdiddsh tases ee 2 
shall consist of original and dageptenbentn ~ petitions........ ‘ 3 
ES SE) ee ee Bee ae eee OTE eccens 3 
mane MUNN UDNDOUNEOD 29005556 CURIA TS saan hd ae bas Ae wee 3 
may state eanse of action in several different counts, ..... 4 
different counts of wnust be numbered .............. .....e * 4 
what supplemental petition may contain ......... a) 


original and every other must be contained in one instru- 


OE OE WNTIUI oA. i A Bi itales al coasincaes: Se 9 
so of first and every other supplemental petition....... a 6 
each must be responsive to last preceding of adversary... 10 
must not repeat facts formerly pleaded... 0.00.00. 10 


identity of each pleading preserved by number and in- 
dorsement............ ibn dlorediteiie sid Semis. 10 

leave to file inpplenent to be sie amd notice given, 
Peis FUT, Be. os st StS Elise he nns 11 
Pleading (see Petition, Answer) shi mt a or: petition oul answer... l 

must state facts instead of evidence, conclusions and 


arguments . .......... E PAIL WIRY d0 508 stéha Ae, 2 
What are safe guides in stating £ tae gf BS ee jek Saas il. 2 
when court will require facts to be repleaded . .... 02.0... 2 
amendment may be made on leave nnd its provinee...... 12 
how amendments made and how indorsed............-....... 13 
distinction between amendment and supplemental plead- 

rea CES. tins cack eh. steed , 12 


original plea after a substitute no hia a part of the 


INE oehees Shean asst ose SHEENA webs ccas Viatides 9 ied eb 14 
unless exeeption be taken to action of the court .....-.. ’ 14 


additional cause of action or defense, presented by 


SMpuwmGmewh,. WGI. esdedeisss eds ddcciavess Liseils.. etusl Was 15 
must be numbered, named, and indorsed, vee is5 es uhsees 15 
surprise by, proceedings on....... BB shew stb k cosas CRG 16 





general exceptions must point out partieular instru- 
ment...... oA, UG. acUSOTRL A ae aad sD. ddesad best eect 17 

on general exceptions, presumptions in favor of suffi- 

CRON ie hs Ri 
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Pleading, what special exceptions must contain.....................0ees 

exhibits, how set forth and referred to, and what shall 

not be made sueh...... » bas beater dad ath J sed -becteeb care spoons ans 

when exhibits struck out at cost of pleader :. pocveeb 

provinee of a general denial, matters in avoidance and 

estoppel not admissible under a general denial........-. 

and same, when under general denial, filed by plaintiff 

to defendant’s Cross-1etion .......0. eee 26s ins dive) -patep ber nce 

dilatory pleas, motions, and exceptions, when tried enor 
when they shall be regarded as waived..........-..++++ Ss 

amendment allowed after exceptions sustained. ...........- 

closed by amendment, after rulings on exceptions ........ 

how * trial amendment 


ss 


numbered and indorsed.,........ 
when repleading may be ordered by the court.. 

rules of, applicable to intervenors and parties w ne plead 

separate - 

when defective pleading shall be amended.........0....... 

abandonment of plea to be entered of record......... eons 

facts must be stated in due order of pleading............... 

repetition in pleading to be avoided............... eee yen ere 

* trial amendment ” must refer by name and number to 

iustrument which is amended ...... co.cc eeeeee eee. egnenane 

Presumptions in favor of plea excepted to on general exceptions, 

fecord, (see Clerk.) exceptions no part of, unless presented in bill 


OF CRGEBEIONG. ..... 200s cosines snanes sactynpeheastl peatiogaiey eee 
motion to perfect, how made : yo neymwer 
transeript of, in misdemeanors, to eal és live _ S eaeeer 
transeript of, in felonies, when to be prepared and to 

whom it must be delivered ..................0.64. Jacbiay sticesnews 

tnles of District Court to goveru County Court, when...... pinseeenes 
former rules of District Court superseded after Mareh 1, 
RGTS..«.....dsnd csevcg seo sobbeins Adcetdeusiiseaass 6500. eel si npacces 

. 
for County and District Courts, go into effect aoein Wiis cases 


Surprise, when cause for continuance and imposing Costs............ 


Statement of facts may embrace exceptions to evidence, when... 
as to a cause submitted to the judge and not decided at the 


COU 555i deeds UAE. AGS. tana S 150d E ee decedh bss baebR Nas woes 
how it should |] be pre patil. eye ty Ry EF 
When written iustruments shoul 1 not beennie 2G La. one ecnccoee ° 
what should be exeluded from it ...... ee ee ee see ee 


what it shall contain in criminal cases... 
Supplemental petition, (see Petition.) 


Transeript, (see Clerk.) when not filed, application considered 
wbandoned ........006-. 2.00 tikes ashes ated Wb owsase 

on appeal from County Court, ties the tr ransesigt shall 
COUR IN  iaiss. ii, Rss e be bisdi whey). cd sseEAL Td PAAR ME swans 


90) 
24 
26 
97 
27 
or 
29 
30 
32 
33 


10 


— BS 


~j =] 


26 
108 
117 








748 INDEX TO RULES. 


RULE, 
‘Transcript, what it shall not contain in appeals from County Court.. 109 
in criminal cases, how prepared .......-. ......cec ce cee cee eee eee 110-116 
must contain statement of all facts, &C....... 0... eee eee 116 
in criminal cases, to whom delivered ...... .. ........ RE WR 117 

in felonies, when prepared and to whom must be de- 
BVOVOG 2 <....00.:00- ae SE oe ieee siikid aiepibbletebinbtestEiecneenknss abd 'ccwbin 118 
Trial, (see Counsel,) before court, or MOFIONS. .............. ceceeeeee cece 22 
on objections to taking depositions, when ......... Ry 23 
on dilatory pleas, motions, and exceptions, when....... ..... 24 
on motions which go to the merits of the case,.......... 25 
or which relate to form a substance of pleading...........-...+ 25 
exceptions must be disposed of before trial on facts............ 26 

when and how issues may be announced by the judge be- 
Mee cake sitidinds vo cbicnehh janeaeka bvscasnscocdencnasess 28 
plaintiff may open and close argument, when................... 31 
when defendant may open and conclude.............. 0... cece eee bl 
shall not progress on defective pleading.............cceeeeee ee oe 32 
abandonment of plea, to be entered of record ............ 060 33 
exceptions not disposed of before the trial are waived ........ 26 
Venue, proof of, must be incorporated in statement of facts ...... 116 
Waiver. motions and exceptions, when considered waived. ......... 26 
of exceptions shall be entered on minutes, when ..+........ 26 
when implied on motion for change of venue.......... 4+... 69 











